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CARLTON, P.J., FOR THE COURT:

1.  Rebecca Pruett Denham (Becky) filed a complaint for divorce against Jason Clint
Denham (Jason) after fifteen years of marriage. The Lamar County Chancery Court granted
Becky a divorce on the ground of uncondoned adultery. The court also granted Becky
physical custody of the parties’ three minor children, divided the marital estate, and ordered
Jason to pay rehabilitative alimony to Becky in the amount of $350 per month for twenty-
four months.

2.  Jason now appeals. On appeal, Jason asserts the following assignments of error: (1)

the chancellor erred by failing to grant a continuance for good cause; (2) the chancellor erred



by failing to include evidence adverse to Becky in the A/bright' analysis; (3) the chancellor
erred by failing to award joint custody; (4) the chancellor erred by awarding Jason less
visitation than the amount Becky testified to as being in the children’s best interest; (5) the
chancellor erred by failing to award standard visitation consistent with Mississippi law; (6)
the chancellor erred in her determination of child support; and (7) the chancellor erred in her
distribution of the marital property; and (8) the chancellor erred by awarding alimony without
making appropriate findings and without a sufficient legal basis.
93.  After our review, we affirm the chancellor’s judgment.

FACTS
4. Becky and Jason were married on July 9, 2002. Three children were born to their
marriage.
5. Becky and Jason separated on July 31, 2017, and Becky filed her complaint for
divorce on November 7, 2017. In her initial complaint for divorce, Becky alleged only
irreconcilable differences. In December 2017, the chancellor entered a temporary order
granting the parties joint legal custody and joint physical custody of the three minor children.
The chancellor also entered an order appointing a guardian ad litem (GAL).
6. On February 6, 2018, Becky filed an amended complaint for divorce, adding
allegations of the fault-based grounds of adultery and habitual cruel and inhuman treatment.

Jason did not file an answer or assert any affirmative defenses to Becky’s initial complaint

" Albright v. Albright, 437 So. 2d 1003 (Miss. 1983).
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or her amended complaint.

97.  On May 29, 2018, the chancellor entered an agreed order setting a trial date of
November 14, 2018.

98.  On October 15, 2018, approximately one month before trial, Jason’s counsel filed a
motion to withdraw as counsel. On October 26, 2018, the GAL also filed a motion to
withdraw. In her motion to withdraw, the GAL asserted that she had “recently received
communication from one of the litigants which caused the [GAL] to be unable to proceed in
this case.” The GAL explained that “[t]he communication was, at the worst, threatening, and
at the best, improper.” After a hearing on November 5, 2018, the chancellor entered an order
that same day allowing the withdrawal of Jason’s counsel and an order allowing the GAL to
withdraw after the offering of the GAL’s preliminary report at the beginning of the trial in
this matter.

99. A three-day trial was held in November 2018. On November 14, 2018, the first day
of trial, the chancellor heard testimony from the GAL. Jason had not obtained new counsel
at this time, and he moved for a continuance. The chancellor denied his motion, and Jason
represented himself pro se. After the GAL’s testimony, the chancellor then ordered that the
trial reconvene on Tuesday, November 27, 2018. By the time the trial reconvened, Jason had
retained new counsel.

910. On November 27 and 28, 2018, the chancellor heard testimony from Jason; Becky;

Becky’s sister, Lissa Ortego; the Denhams’ neighbor, Brett Bean; Paula Henderson, the wife



of Jason’s co-worker; Bryan Page, Jason’s former co-worker; and Jason’s aunt, Cindy
Belcher. Jason requested that the chancellor interview the children on-the-record. Becky
objected to the children being interviewed and to the interview being on-the-record. The
chancellor agreed to interview the children in camera, but the chancellor denied Jason’s
request for the interview to be on-the-record. Jason objected, but he made no proffer of what
the children would have said if a record had been made. Prior to interviewing the children,
the chancellor asked the parties if they had questions for the children, and none were
submitted. The chancellor ultimately interviewed the children off the record and out of the
presence of the parties, with only the parties’ counsel and a court staff attorney present.

q11. On December 17, 2018, the chancellor entered her findings of fact, conclusions of
law, opinion, and final judgment. In her order, the chancellor granted Becky a divorce on
the ground of uncondoned adultery. The chancellor awarded the parties joint legal custody
of the three minor children. The chancellor awarded Becky sole physical custody of the
children and awarded Jason “visitation as may be agreed upon between the parties/parents.”
The chancellor “encourage[d] the parties to work together to schedule visitation that is
beneficial to the children and agreeable to all involved.” The chancellor provided, however,
that if the parties were “unable to agree on reasonable visitation times and circumstances for
the children with Jason, then Jason shall be entitled to the following visitation: Weekend
custodial visitation commencing on Thursday at 6:00 p.m. and ending on Sunday at 6:00 p.m.

on every other weekend.” The chancellor also set forth a holiday visitation schedule, which



included four weeks of summer visitation for Jason.
912. In making her custody determination, the chancellor considered and applied the
factors as set forth in A/bright. The chancellor found that the factors were either neutral or
favored Becky. The chancellor did not adopt the findings and recommendation of the GAL,
explaining:

Because the [c]ourt allowed [the GAL] to withdraw and testify at the outset of

trial (and thus the GAL was not privy to the rest of the testimony and evidence

presented at trial and had no opportunity to weigh in on whether such would

alter her preliminary recommendation), the [c]ourt shall not adopt the findings

and recommendations of the [GAL] as presented in her Report (Exhibit 2) and

per her testimony. The Albright analysis below is thus the [c]ourt’s own.
913. The chancellor ordered Jason to pay child support in the amount of $1,736.64 per
month. The chancellor determined that Jason’s adjusted gross income for child support
purposes was $7,893.81. She explained that pursuant to Mississippi Code Annotated section
43-19-101(1) (Rev. 2015), the statutory percentage for computing child support for three
children was twenty-two percent of the non-custodial parent’s adjusted gross income, which
in this case amounted to $1,736.64 per month.
q14. After determining what property was marital and then determining the value of the
marital estate, the chancellor applied the factors in Ferguson v. Ferguson, 639 So. 2d 921,
928 (Miss. 1994), and held that “Becky shall be entitled to 60 [percent] of the total value of
the marital estate at issue . . . and Jason shall be entitled to 40 [percent] of the total value of

the marital estate at issue.” In order to effectuate these percentages, the chancellor ordered

Jason to pay Becky a lump sum of $24,487.31. The chancellor clarified that this payment
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was for the equitable distribution of the marital estate and did not constitute alimony. The
chancellor also explained that Becky “is carrying a much greater share of the marital debt in
the division above, even considering the lump sum payment.”

q15. After dividing the marital estate, the chancellor conducted an analysis of the
Armstrong® factors and the Cheatham’ factors and awarded Becky rehabilitative alimony in
the amount of $350 per month for 24 months.

916. Jason filed a motion for a new trial or, in the alternative, to alter or amend the
judgment and to stay the judgment, asserting the following: the chancellor erred in denying
Jason’s request to grant a continuance; the chancellor erred by only allowing Jason less than
half of a day to present evidence and witnesses in support of his case; the chancellor erred
and unfairly prejudiced Jason when she excluded Jason’s evidence of Becky’s marital
misconduct relating directly to the Ferguson, Armstrong, and Albright factors; the chancellor
erred by excluding the testimony of the minor children, specifically the parties’ eldest child;
the chancellor erred in her application of the A/bright factors; the chancellor erred by not
awarding the parties joint physical custody; the chancellor erred in her determination and
division of the marital estate; the chancellor erred by summarily ordering Jason to pay health
insurance and maintain life insurance without making on-the-record findings as to the cost;

and the chancellor erred in her determination as to the child support award and alimony

2 Armstrong v. Armstrong, 618 So. 2d 1278 (Miss. 1993).
3 Cheatham v. Cheatham, 537 So. 2d 435 (Miss. 1988).
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award. The parties both filed several post-trial motions relating to the chancellor’s December
17,2018 order.
q17. After hearings on the post-trial motions, the chancellor entered an order on June 5,
2020, addressing the motions and amending the final judgment. In her amended final order,
the chancellor included Jason’s student loan debt, and she accordingly adjusted the total
value of the marital estate. The chancellor noted that Jason’s Federal Employees Retirement
System (FERS) account would have been included in the calculation of the marital estate, but
“neither party presented any documentation as to the exact figures for the value of Jason’s
[retirement account] as well as any other retirement accounts of [Jason].” The chancellor
explained that as a result, she could not include an amount in the calculation. The chancellor
found that based on Jason’s testimony, his retirement account “will be a significant asset for
him,” and she therefore “[took] this into consideration in this distribution.” The chancellor
also omitted the requirement for Jason to make a lump sum payment of $24,487.31 to Becky.
On June 18, 2020, the chancellor entered another order amending the final order, clarifying
that a Highlander vehicle was allocated to Jason.
q18. Jason now appeals. On appeal, Jason asserts eight assignments of error. We have
combined several of these issues for purposes of clarity in our discussion.

STANDARD OF REVIEW
919. Onappeal, “[t]his Court will not disturb a chancellor’s judgment when it is supported

by substantial credible evidence unless the chancellor abused [her] discretion, was manifestly



wrong or clearly erroneous, or applied an erroneous legal standard.” Thornton v. Thornton,
322 So. 3d 485, 490 (7) (Miss. Ct. App. 2021). “We review issues of law de novo.” /d.
DISCUSSION
920. As a preliminary issue, Becky asserts that Jason’s notice of appeal states he is
appealing from the June 5, 2020 amended final order and the June 18, 2020 order amending
the final order. Becky claims that based on his notice of appeal, Jason does not seek
appellate review of the chancellor’s December 17,2018 order. As aresult, Becky argues that
“this appeal should be reviewed solely on the standard of review for post-trial motions.”
Becky submits that because Jason cited no authority to support a claim that the denial of his
post-trial motion was in error, Jason’s appellate claims are procedurally barred.
921. However, as Becky acknowledges, Jason’s appellate brief “focused largely” on the
alleged errors in the chancellor’s December 17, 2018 order. The Mississippi Supreme Court
has held “that if the ‘statement of issues and appellant|’s] brief clearly show’ that a certain
order or issue is being appealed, we will consider the merits of the issue.” McNeese v.
McNeese, 119 So. 3d 264, 269 (Y11) (Miss. 2013); see also M.R.A.P. 3(¢) (“An appeal shall
not be dismissed for informality of form or title of the notice of appeal.”). Because Jason’s
statement of issues and brief clearly showed that he is contesting the December 17, 2018
order, this Court will consider the merits of that ruling. See McNeese, 119 So. 3d at 269
(11).

1. Failure to Grant a Continuance



922. Jason first argues that the chancellor erred in failing to grant his ore tenus motion for
a continuance on the first day of the trial. Jason asserts that shortly before the trial date, he
discovered that his prior counsel had not filed an answer or asserted any affirmative defenses,
nor had his prior counsel produced certain documents to opposing counsel during discovery.
Jason states that even after he was able to obtain counsel for the second and third days of
trial, his prior counsel’s deficiencies, coupled with the chancellor’s refusal to allow a
continuance, “prove[d] extremely damaging to his case.” As a result, Jason argues that he
suffered prejudice due to the chancellor’s refusal to grant a continuance.

923. We recognize that “trial courts have ‘the inherent right’ to control their dockets and
are afforded reasonable latitude regarding the setting and continuance of cases.” Sullivan v.
Sullivan, 43 So. 3d 536, 539 (Y14) (Miss. Ct. App. 2010). “The decision to grant or deny a
motion for a continuance is within the discretion of the trial court and will not be grounds for
reversal unless shown to have resulted in manifest injustice.” Munday v. McLendon, 287 So.
3d 303,313 (42) (Miss. Ct. App. 2019) (quoting Profilet v. Profilet, 826 So.2d 91, 93 (6)
(Miss. 2002)). “Prejudice must result from the denial in order to have that decision
reversed.” Kaiser v. Kaiser, 281 So. 3d 1136, 1144 (433) (Miss. Ct. App. 2019).

924. Asstated, on October 15,2018, Jason’s counsel filed a motion to withdraw as counsel.
On November 5, 2018, the chancellor held a hearing on the matter. At the hearing, Jason’s
then-counsel informed the chancellor that when he filed his motion to withdraw, Jason

“indicated at the time that he had other counsel that would be representing him. At that



point, I sent both of those new counsels orders of substitution.” Jason then clarified that
although he had spoken to two attorneys who agreed to represent him in the matter, neither
of the attorneys was prepared to enter an order of appearance at that time. However, Jason
stated that he thought one of the attorneys “wanted to do a motion of appearance this week.”
Becky’s counsel confirmed that these two attorneys had been copied on e-mail
correspondence regarding the case since October 25, 2018.

925. The chancellor informed Jason that his new counsel would not have to enter a motion
of appearance but rather sign an agreed order of substitution. The chancellor stated that the
trial was set for the following week, and she declined to move the trial date. Additionally,
as stated above, the chancellor set the trial date in an agreed order entered on May 29, 2018.
926. On November 14, 2018, the first day of trial, Jason appeared at court without counsel.
Jason then requested a thirty-day continuance. The chancellor stated, “I’m not inclined to
grant continuances on the day of trial for the following reasons: This trial has been set for a
while. You indicated to the [c]ourt that you have spoken with attorneys.” Jason explained
that both attorneys were still willing to represent him, but they had scheduling conflicts with
the present date. Jason also indicated that he had spoken to a third attorney about
representing him. Jason stated that the attorneys had informed him that his case file was
“lacking pertinent information” because his prior counsel had not issued subpoenas.

927. Becky’s counsel objected to Jason’s motion for a continuance, explaining that this

matter had been pending since 2017. Becky’s counsel further stated that on October 25,
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2018, he was forwarded emails from Jason “indicating that [Jason] intended to start acting
in a de facto pro se representation until other things were in order.”

928. The chancellor ultimately ruled that the trial would begin on November 14,2018, and
that only the GAL would testify on that date. The transcript shows that Jason proceeded pro
se and was provided the opportunity to cross-examine the GAL regarding the contents of her
report. At the conclusion of the GAL’s testimony, the chancellor ruled that the trial would
reconvene on November 27, 2018.

929. During the remainder of the trial, Jason was represented by counsel. Jason argues that
despite having representation, the inactions of his previous counsel and the chancellor’s
failure to grant a continuance to allow his new counsel additional time to prepare damaged
his case.

930. Insupport of his argument, Jason cites to Schepens v. Schepens, 592 So. 2d 108, 109
(Miss. 1991). In Schepens, the appellee failed to disclose two adverse witnesses until four
days before trial. /d. The appellant requested a continuance in order to depose the witnesses,
and the chancellor denied the request. /d. On appeal, the supreme court remanded the case
back to the chancellor after finding that the appellant’s “lack of an opportunity to prepare for
the two adverse non-family witnesses could have affected the evidence presented and,
necessarily, the chancellor’s decision.” Id. at 109-10.

931. However, in a case factually similar to the one before us, this Court affirmed the

chancellor’s denial of a continuance where the appellant moved for the continuance on the
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day of trial and ended up representing himself during the proceedings. Sullivan, 43 So. 3d
at 539 (13). In Sullivan, the chancellor allowed the appellant’s attorney to withdraw as
counsel a little over two weeks before the trial date. /d. On the day of trial, the appellant
made an oral motion for a continuance. /d. The chancellor denied the appellant’s motion
based on the short notice (i.e., the motion was made only “hours before trial”) and the
“inconvenience to witnesses.” Id. The appellant then represented himself at trial. /d. at
(9/11). On appeal, this Court found that “even though [the appellant] represented himself, he
questioned [the opposing party’s] witnesses extensively.” Id. at (13). After reviewing the
record and final judgment, this Court ultimately found that the appellant “was neither
prejudiced in representing himself nor by the denial of the requested continuance,” and
therefore “no manifest injustice resulted from the chancellor’s denial of the continuance.”
Id. at (]14).

932. In the present case, like Sullivan, we find that Jason was not prejudiced by
representing himself during the GAL’s testimony, nor was he prejudiced as a result of the
chancellor’s denial of the continuance. We accordingly find that no manifest injustice
resulted from the chancellor’s denial of the continuance.

I1. Child Custody

933. Jason next raises issues with several of the chancellor’s rulings regarding child
custody. Jason claims that the chancellor failed to allow or simply ignored evidence adverse

to Becky that would have “drastically” impacted the A/bright analysis. Jason further claims
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that the chancellor erred by not allowing the children to testify regarding their preference and
by disregarding the GAL’s testimony that the parties’ eldest child desired joint custody.
Jason argues that the chancellor erred by failing to award joint custody, despite the
“abundant” evidence at trial that showed joint custody had been working well for the children
for the past year. Regarding visitation, Jason argues that the chancellor awarded him less
visitation than the amount Becky testified would be in the best interest of the children.
934. Inachild custody matter, this Court will not reverse the chancellor’s decision “unless
the trial court made findings that are manifestly wrong or clearly erroneous or applied an
improper legal standard.” Bingham v. Johnson, 322 So. 3d 948, 951 (Y17) (Miss. Ct. App.
2021) (citing Smith v. Smith, 97 So. 3d 43, 46 (Y7) (Miss. 2012)). “So long as there is
substantial evidence in the record that, if found credible by the chancellor, would provide
support for the chancellor’s decision, this Court may not intercede simply to substitute our
collective opinion for that of the chancellor.” Id. at 951-52 (Y17). “[T]he polestar
consideration in child custody cases is the best interest and welfare of the child.” Albright,
437 So. 2d at 1005.

935. InAlbright, the Mississippi Supreme Court enumerated factors for a court to consider
as guidance when making a custody determination. /d. These factors include the following:
[the child’s age, health, and gender;] a determination of the parent that has had
the continuity of care prior to the separation; which has the best parenting
skills and which has the willingness and capacity to provide primary child
care; the employment of the parent and responsibilities of that employment;

physical and mental health and age of the parents; emotional ties of parent and
child; moral fitness of parents; the home, school and community record of the
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child; the preference of the child at the age sufficient to express a preference

by law; stability of home environment and employment of each parent, and

other factors relevant to the parent-child relationship.
Id. The supreme court also held that “[m]arital fault should not be used as a sanction in
custody awards.” Id.

A. Albright Analysis

936. Jason argues that the chancellor’s Albright analysis failed to make any negative
findings regarding Becky. Jason specifically takes issue with the “moral fitness” factor,
arguing that although the chancellor acknowledged Becky’s infidelity, she “minimize[d] the
infidelity” by characterizing it as a single one-night stand. Jason submits that the chancellor
improperly “shut down” Jason’s attempts to delve further into Becky’s alleged infidelity
based on the fact that Jason failed to plead an affirmative defense or allege adultery in an
answer. Jason maintains that further testimony regarding Becky’s infidelity was relevant for
aproper Albright analysis. Jason also argues that the chancellor excluded Becky’s testimony
that she was emotionally abusive to Jason and that she had thrown his phone.
937. During Jason’s testimony, his counsel asked, “And how many extramarital affairs are
you aware of that Becky had during the course of your marriage?”” Becky’s counsel objected,
arguing that Jason did not file a counterclaim for adultery or condonation. Jason’s counsel
argued that the questioning was relevant to the A/bright factor regarding the moral fitness of

the parent. The chancellor overruled the objection, and Jason was allowed to answer that he

was aware of two extramarital affairs that Becky had during their marriage.
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938. During cross-examination of Becky, Jason’s counsel questioned her about her
admitted one-night stand and then attempted to question Becky about possible additional
affairs. Becky’s counsel objected, arguing that Jason failed to file an answer or any
affirmative defenses. After hearing arguments from counsel, the chancellor sustained the
objection, explaining, “You did not affirmatively plead condonation of [Jason’s] affairs or
the fact that [Becky] has had affairs, so let’s move on.”

939. The transcript reflects that Jason failed to make a proffer of what Becky’s testimony
would be about: whether she had engaged in an extramarital affair with her co-worker. Our
recent supreme court caselaw states that “[i]t is well recognized that a trial court will not be
reversed for limiting cross-examination where no proffer was made of the testimony nor was
a statement dictated into the record to indicate what was proposed to be shown by the
examination.” Christmas v. State, 10 So.3d 413,420 (432) (Miss. 2009) (internal quotation
marks omitted). Furthermore, “[w]hen testimony is not allowed at trial, a record of the
proffered testimony must be made in order to preserve the point for appeal.” Jackson v.
State, 245 So. 3d 433, 441 (45) (Miss. 2018); see also Roebuck v. Massey, 741 So. 2d 375,
383 (923) (Miss. Ct. App. 1999). We also find that because Jason was provided a chance to
testify that he “believe[d]” that Becky had engaged in two extramarital affairs, he was not
prohibited from presenting evidence relevant to A/bright’s moral-fitness factor.

940. Furthermore, Jason admits in his brief that he did not file an answer, counterclaim, or

affirmative defense in this matter. Asaresult, we find that he “cannot offer evidence outside
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the scope of the complaint and cannot offer any evidence supporting any affirmative charge.”
Rawson v. Buta, 609 So. 2d 426, 431 (Miss. 1992).* The supreme court has held that “if
evidence is offered by a party which is outside the scope of the pleadings and the other party
fails to object, the opponent will be considered to have impliedly consented to the issue and
the pleading will be amended accordingly[.]” Lahmann v. Hallmon, 722 So. 2d 614, 619
(916) (Miss. 1998). However, as stated, Becky’s counsel objected to the line of questioning
regarding any other alleged infidelities. Additionally, “condonation is an affirmative defense
[to adultery] that must be specifically pled or else it is waived.” Ashburn v. Ashburn, 970 So.
2d 204, 213 (924) (Miss. Ct. App. 2007). Because Jason did not plead the defense of
condonation, he waived his right to rely on this defense. Id. at (425). We reiterate that
“[m]arital fault should not be used as a sanction in custody awards.” Albright, 437 So. 2d
at 1005.

941. Regarding Jason’s argument that the chancellor did not consider certain negative facts
or make any negative findings against Becky in her A/bright analysis, “we fail to see how
[Jason] would presume to know what facts the chancellor did or did not consider.” Phillips
v. Phillips, 45 So. 3d 684, 696 (Y37) (Miss. Ct. App. 2010). The supreme court has held that

it is the chancellor’s duty to “determine the credibility and weight of [the] evidence.”

* We recognize that in Rawson, 609 So. 2d at 430, the supreme court clarified that
even if a defendant fails to file an answer, he is still allowed to “present[] proof rebutting
the plaintiff’s proof.” However, in this case, Jason never attempted to offer any rebuttal
evidence or proof to Becky’s assertion that she only engaged in one extramarital affair.
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Powell v. Ayars, 792 So. 2d 240, 243 (96) (Miss. 2001). “[W]e are not aware of any
requirement that the chancellor must acknowledge all of the facts in [her] analysis of the
Albright factors that were presented at trial.” Phillips, 45 So. 3d at 696 (§37). Our review
of the record shows that “[t]he chancellor obviously listened to the testimony at
trial—negative and positive for both parties—and made [her] opinion accordingly.” Id.
B. Children’s Testimony and Preference

942. Jason next argues that by excluding the children’s testimony, the chancellor violated
the supreme court’s holding in Jethrow v. Jethrow, 571 So.2d 270 (Miss. 1990). InJethrow,
the supreme court explained that in deciding whether to exclude “the testimony of a child
witness of tender years in a divorce proceeding,” the chancellor must determine if the child
is competent to testify and second, determine whether it is in the child’s best interests to
testify. Id. at 273-74. However, the supreme court “reiterate[d] that parents in a divorce
proceeding should if at all possible refrain from calling any of the children of their marriage,
of tender years at least, as witnesses, and counsel should advise their clients against doing
so except in the most exigent cases.” Id. at 274.

943. Attrial, Jason’s counsel objected to the chancellor’s ruling that the parties’ children,
specifically the fifteen year old and the ten year old, could not testify on-the-record. In
making her decision to exclude the children’s testimony, the transcript shows that the
chancellor first considered whether the children were competent to testify and whether

testifying would be in the children’s best interests. The chancellor ultimately determined that
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it would not be in the children’s best interests to testify, explaining, “It is not in the best
interest of children who love both of their parents to be forced to come in here and testify or
me to put them in a room with lawyers for their mom and dad to try to elicit who is a better
parent.” We recognize that “no parent can be precluded from having a child of the marriage
in a divorce proceeding testify simply because of that fact.” Jethrow, 571 So. 2d at 274.
However, in the present case, the transcript reflects that the chancellor did not exclude the
children’s testimony simply because it was a divorce proceeding but rather because of the
contentious nature of the proceedings and the animosity between the parties. The chancellor
commented on the acrimony between the parties several times throughout the proceedings,
and the GAL even testified that the animosity between the parties led to her finding that joint
custody would not be a workable arrangement.

944. Additionally, the record reflects that although Jason objected, he made no proffer of
what the children would have said if a record had been made. In the recent case of Roley v.
Roley, 329 So. 3d 473, 505 (4100) (Miss. Ct. App. 2021), cert. denied, 329 So. 3d 1200
(Miss. 2021), this Court held that the appellant’s argument that the chancellor erred by failing
to allow the minor children to testify as to their custody preference was procedurally barred
because the appellant made no proffer of the children's testimony. (Citing Waller v. Wall,
273 So.3d 717, 720 (§11) (Miss. 2019)).

945. After our review, we find that the chancellor did not abuse her discretion by not

allowing the children to testify. See Sheridan v. Cassidy, 273 So. 3d 783, 789 (§25) (Miss.
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Ct. App. 2018) (affirming a chancellor’s decision to exclude the testimony of the children
where the chancellor determined that testifying would not be in the children’s best interests).
946. Regarding the GAL’s testimony that the parties’ eldest child expressed a desire for
joint custody, the record shows that the GAL ultimately recommended that “Becky would
have primary physical custody subject to Jason’s visitation rights.” The GAL explained that
“based on the animosity between the parties[,] . . . joint custody would not be a workable
arrangement.” The chancellor arrived at the same custody determination, although the
chancellor stated in her December 17, 2018 order that she did not adopt the findings and
recommendation of the GAL “[b]ecause the [c]ourt allowed the [GAL] to withdraw and
testify at the outset of trial (and thus the GAL was not privy to the rest of the testimony and
evidence presented at trial and had no opportunity to weigh in on whether such would alter
her preliminary recommendation).” However, the chancellor’s order reflects that although
she did not adopt the GAL’s report and recommendation, she still considered them. This
Court “is not bound by the [GAL’s] recommendation” or testimony. Barber v. Barber, 288
So. 3d 325, 331 (926) (Miss. 2020). Where a chancellor’s appointment of a GAL was
discretionary, as in the case before us, “the chancellor is not required to include his or her
reasons for rejecting the GAL’s recommendation.” Kaiser, 281 So. 3d at 1142 (421) (citing

Porter v. Porter, 23 So. 3d 438, 449 (928) (Miss. 2009)).> The chancellor was therefore

> Where no allegations of abuse were present mandating the appointment of a GAL,
as in the case before us, “the chancellor’s appointment of the GAL was discretionary and not
statutorily mandated pursuant to [Mississippi Code Annotated] section 93-5-23.” Kaiser,

19



within her discretion to disregard the GAL’s findings and report.
947. The record further shows that although the chancellor did not allow the children to
testify on-the-record, the chancellor did interview the children off the record and outside the
presence of the parties, with only the parties’ counsel and a court staff attorney present. As
stated, Jason made no proffer as to what the children’s testimony would be if a record was
made. We recognize the supreme court’s instruction that a record must be made of a
chancellor’s in-chambers interview with children in a custody proceeding. See Robison v.
Lanford, 841 So. 2d 1119, 1125-26 (421) (Miss. 2003). Although the chancellor did not
make a record of her in-camera interview with the children in the present case, the transcript
shows that the GAL testified at trial that the eldest child preferred joint custody. Therefore,
based on the particular facts of the case before us, we find that the chancellor’s failure to
make a record of her in-camera interview with the children was harmless error.

C. Visitation
948. Jason submits that because the parties shared joint physical custody during the
pendency of the temporary order, the chancellor ultimately should have awarded both parties
permanent joint physical custody. However, the record shows that at the time the temporary
order was entered, no Albright analysis had been performed. Furthermore, the record
contains ample evidence of the contentious relationship between Jason and Becky.

949. Regarding visitation, Jason argues that the chancellor awarded him less visitation than

281 So. 3d at 1142 (21).
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the amount Becky testified would be in the best interest of the children. Specifically, Jason
asserts that the chancellor only awarded Jason four weeks of summer visitation, despite the
“standard” summer visitation being five weeks.

950. “Visitation is a matter within the chancellor’s sound discretion,” and we afford great
deference to a chancellor’s decision regarding visitation. Gilliland v. Gilliland, 969 So. 2d
56, 72 (159) (Miss. Ct. App. 2007). We recognize that “[e]xcept in unusual circumstances,
a noncustodial parent is entitled to unrestricted standard or liberal visitation.” Michael v.
Smith, 237 So. 3d 183, 189 (426) (Miss. Ct. App. 2018) (citing Deborah H. Bell, Bell on
Mississippi Family Law § 5.08[2] (Ist ed. 2005)). “Standard visitation includes two
weekends a month until Sunday afternoon and at least five weeks of summer visitation, plus
some holiday visitation.” /d. (internal quotation marks omitted). “However, the chancellor
is vested with the discretion to determine whether the best interests of the children mandate
liberal visitation or instead a more limited visitation provision.” Gilliland, 969 So. 2d at 72
(959).

951. Inher December 17, 2018 order, the chancellor awarded Jason “visitation as may be
agreed upon between the parties/parents” and “encourage[d] the parties to work together to
schedule visitation that is beneficial to the children and agreeable to all involved.” The
chancellor stated that if “Jason and Becky [are] unable to agree on reasonable visitation times
and circumstances for the children with Jason, then Jason shall be entitled to the following

visitation,” and the chancellor provided a specific visitation schedule. This schedule
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included “[w]eekend custodial visitation . . . commencing on Thursday at 6:00 p.m. and
ending on Sunday at 6:00 p.m. on every other weekend,” four weeks of summer visitation,
and a holiday visitation schedule. Keeping in mind the broad deference afforded a
chancellor’s visitation schedule, we affirm the chancellor’s ruling. See Marshall v. Harris,
981 So. 2d 345, 350-51 (925) (Miss. Ct. App. 2008) (finding that four weeks in summer is
adequate and that the chancellor has substantial discretion in awarding visitation); Horn v.
Horn, 909 So.2d 1151, 1162 (939) (Miss. Ct. App. 2005) (holding the chancellor did not err
in ordering four weeks of summer visitation rather than five weeks).

952. After our review, we affirm the chancellor’s custody decision.

III.  Child Support

953. Jason argues that the chancellor failed to make findings as to the reasonableness of
the amount of child support ordered. Jason also asserts that the chancellor erred by
calculating Jason’s child support obligation based on his current income rather than his
projected income with adjustments for the chancellor’s dependency allowance. Jason further
argues that the chancellor did not address the cost of health insurance or life insurance, which
she ordered Jason to maintain, and the chancellor also failed to provide a “mathematical
justification” as to why Jason must pay Becky $250 per month for extracurricular activities.
954. “A chancery court has discretion in determining an award of child support.” Gunter
v. Gunter, 281 So. 3d 283, 285 (§8) (Miss. Ct. App. 2019). Upon review, we “will not find

an abuse of discretion when the required support is equal to the amount that is presumptively

22



correct under the child-support guidelines.” /d.

955. Our review of the record shows that the chancellor awarded child support in
accordance with the statutory guidelines based on Jason’s current income, as is required.
Section 43-19-101(3) provides the calculation for determining a party’s adjusted gross
income, and it includes “[d]etermin[ing] gross income from all potential sources that may
reasonably be expected to be available to the absent parent.” (Emphasis added). Jason
failed to cite any authority in support of the chancellor’s ordering child support based on
some future potential income. Additionally, because the chancellor did not deviate from the
statutory guidelines when awarding child support, “no written findings of fact were
required.” See Bryant v. Bryant, 924 So. 2d 627, 632 (19) (Miss. Ct. App. 2006); Miss.
Code Ann. § 43-19-101(2).

956. AstoJason’s claim that the chancellor erred by failing to make findings as to the cost
of the health insurance, section 43-19-101(3) provides, in pertinent part:

In any case in which the support of any child is involved, the court shall make
the following findings either on the record or in the judgment:

(a)  The availability to all parties of health insurance coverage for the
child(ren);

(b)  The cost of health insurance coverage to all parties.
957. In the chancellor’s December 17, 2018 order, she ordered Jason to maintain the
children on his health and dental insurance and to maintain his existing life insurance

coverage with the children named as beneficiaries. Although the chancellor did not specify
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the exact cost of the health insurance coverage, she found that “[b]oth parties have more than
adequate incomes and have insurance available to them.”

9158. Wealso find that the chancellor’s order requiring Jason to pay Becky $250 per month
for extracurricular activities is supported by the record. At trial, Becky testified that the
parties had always shared the cost of the children’s extracurricular activities. However, the
chancellor explained that she “[does not] like the splitting extracurricular [costs] with people
who can’t communicate.” The chancellor stated that she preferred to “take a figure and have
a person pay a certain amount [toward that figure] and be done, . . . [to avoid] any future
controversy.” The chancellor ordered the parties to meet during the court’s recess to
determine the average cost per month for the children’s extracurricular activities and school
lunches.

959. The chancellor ultimately ordered Jason to pay $250 per month for his share of the
cost of the children’s extracurricular activities. In determining this amount, the chancellor
considered testimony regarding the cost of the children’s activities as well as an exhibit
admitted into evidence listing the children’s shared expenses. This Court has affirmed a
chancellor’s award of child support plus an additional payment toward a child’s
extracurricular activities. See generally Gunter, 281 So. 3d at 286 (99-10); Barnett v.
Barnett, 908 So. 2d 833, 846 (932) (Miss. Ct. App. 2005). We find that the chancellor’s
child support award is supported by substantial evidence.

IV. Equitable Distribution
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960. Jasonnext challenges the chancellor’s distribution of the marital estate. Jason asserts
that during the trial, the chancellor either failed to allow or failed to properly consider
evidence that favored Jason with respect to the marital estate and the parties’ respective
financial obligations. Specifically, Jason claims that the chancellor failed to consider
evidence of an appraisal performed on the marital home that would have showed a higher
value for the marital home. Jason submits that the chancellor also applied a different
standard to the retirement of both parties when making her award of equitable distribution.
Jason further argues that at the hearing on Jason’s post-trial motion, the chancellor
acknowledged the omission of Jason’s student loan debt from her prior order, but the
chancellor failed to allow evidence regarding that debt.

961. This Court will uphold a chancellor’s division and distribution of marital property if
the chancellor’s decision is supported by substantial credible evidence. Jenkins v. Jenkins,
67 So. 3d 5, 8 (18) (Miss. Ct. App. 2011). To equitably divide marital property, the
chancellor must (1) classify the parties’ assets as marital or separate, (2) value those assets,
and (3) equitably divide the marital assets. Hemsley v. Hemsley, 639 So. 2d 909, 914 (Miss.
1994); Ferguson, 639 So. 2d at 928. “[T]he chancellor must evaluate the equitable division
of all marital property pursuant to the guidelines listed in Ferguson.” Walker v. Walker, 36
So.3d 483,487 (112) (Miss. Ct. App. 2010). “[T]he goals of equitable distribution are a fair
division of marital property based on the facts of each case and termination of the legal
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Lacoste, 313 So. 3d 1097, 1103 (418) (Miss. Ct. App. 2021). “When the facts and
circumstances warrant an equitab