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+$03621��-XGJH�

)DFWXDO�DQG�3URFHGXUDO�%DFNJURXQG

/HUR\�%ROJHU��'HIHQGDQW��DSSHDOV�IURP�WKUHH�VHSDUDWH�2UGHUV� �$��0RGLI\LQJ�

3HUPDQHQW�&KLOG�6XSSRUW���%��'HQ\LQJ�LQ�SDUW�KLV�0RWLRQ�WR�5HFRQVLGHU�DQG�5HYLVH�

WKH�2UGHU�0RGLI\LQJ�3HUPDQHQW�&KLOG�6XSSRUW�ILOHG�XQGHU�1�&�5��&LY��3���������DQG�

���� DQG� �&�� 5HFRQVLGHULQJ� DQG� UHYLVLQJ� WKH� 2UGHU� 0RGLI\LQJ� 3HUPDQHQW� &KLOG�

6XSSRUW��7KH�5HFRUG�EHIRUH�XV�GHPRQVWUDWHV�WKH�IROORZLQJ�UHOHYDQW�IDFWV�
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'HIHQGDQW�DQG�6KDQHHNTXD�6LPPV��3ODLQWLII��DUH�WKH�SDUHQWV�RI�D�PLQRU�FKLOG

ERUQ�LQ�������,Q�-XO\��������SULRU�WR�KLV�UHODWLRQVKLS�ZLWK�3ODLQWLII��'HIHQGDQW�ZDV�

LQMXUHG�LQ�D�ZRUN�UHODWHG FDU�DFFLGHQW�ZKHQ�WKH�YHKLFOH�LQ�ZKLFK�KH�ZDV�D�SDVVHQJHU�

ZDV�VWUXFN�KHDG�RQ�E\�D�VWROHQ�FDU��'HIHQGDQW�KDV�EHHQ�GLVDEOHG�DQG�XQDEOH�WR�ZRUN�

HYHU� VLQFH� 'HIHQGDQW� UHFHLYHG� ZHHNO\� WHPSRUDU\� WRWDO� ZRUNHUV·� FRPSHQVDWLRQ�

EHQHILWV�IROORZLQJ�KLV�DFFLGHQW�

$W� VRPH� SRLQW� LQ� ������ WKH� 6WDWH� RI� 1RUWK� &DUROLQD�� RQ� 3ODLQWLII·V� EHKDOI��

LQLWLDWHG�WKLV�DFWLRQ�DJDLQVW�'HIHQGDQW VHHNLQJ�WR�HVWDEOLVK�SDWHUQLW\�RI�WKH�PLQRU�

FKLOG�� HVWDEOLVKLQJ� 'HIHQGDQW·V� FKLOG� VXSSRUW� REOLJDWLRQ� DQG� VHHNLQJ� PHGLFDO�

LQVXUDQFH�� 2Q� ���0D\� ������ WKH�0HFNOHQEXUJ� &RXQW\�'LVWULFW� &RXUW� HQWHUHG� DQ�

2UGHU�HVWDEOLVKLQJ�'HIHQGDQW·V�SDWHUQLW\�RI�WKH�PLQRU�FKLOG��VHWWLQJ�KLV�FKLOG�VXSSRUW�

REOLJDWLRQ DW� ����� SHU� PRQWK�� ZLWK� DUUHDUDJHV� DQG� IHHV� IRU� WKH� '1$� WHVW�� DQG�

UHTXLULQJ�KLP�WR�SD\�����RI�XQLQVXUHG�PHGLFDO�H[SHQVHV�IRU�WKH�FKLOG�

� 7KH�WULDO�FRXUW�IRXQG�'HIHQGDQW·V�DFFLGHQW�ZDV�LQ�������7KLV�DSSHDUV�WR�EH�D�FOHULFDO�HUURU�DV�
WKH�5HFRUG�GHPRQVWUDWHV�WKH�DFFLGHQW�ZDV�LQ�������7KH�DFWXDO�GDWH�LV�LPPDWHULDO�WR�WKH�DQDO\VLV�RI�
WKLV�FDVH�

� ,W�DSSHDUV�WKLV�PDWWHU�EHJDQ�DV�D�´,9�'µ�FDVH�LQ�ZKLFK FKLOG�VXSSRUW�REOLJDWLRQV�DUH�HQIRUFHG�
E\�D�ORFDO�&KLOG�6XSSRUW�(QIRUFHPHQW�DJHQF\ RQ�EHKDOI�RI�D�SDUHQW��7KH�5HFRUG�LQ�WKLV�FDVH�GRHV�QRW�
LQFOXGH�DQ\�LQLWLDWLQJ�SOHDGLQJV�LQ�WKLV�DFWLRQ�LQ�YLRODWLRQ�RI�1�&�5��$SS��3����D�����G���$V�D�SUDFWLFDO�
PDWWHU��LW�LV�KHOSIXO³LI�QRW�DQ�DEVROXWH�QHFHVVLW\³IRU�WKLV�&RXUW�WR�EH�DEOH�WR�UHYLHZ�WKH�LQLWLDWLQJ�
SOHDGLQJV�LQ�DQ\�DFWLRQ�WR�DVFHUWDLQ�ZKHWKHU�D�PDWWHU�LV�SURSHUO\�EHIRUH�RXU�FRXUWV��+RZHYHU��LQ�OLJKW�
RI�WKH�IDFW�WKH�SDUWLHV�GR�QRW�GLVSXWH�WKH�H[LVWHQFH�RI�D�YDOLG�FKLOG�VXSSRUW�SURFHHGLQJ JLYLQJ�ULVH�WR�WKH�
FKLOG�VXSSRUW�PRGLILFDWLRQ�EHIRUH�XV��DQG�WKH�IDFW�3ODLQWLII�KDV�VWLSXODWHG�WR�WKLV�OLPLWHG�UHFRUG��WKLV
RPLVVLRQ� GRHV� QRW� VLJQLILFDQWO\� LPSHGH� RXU� UHYLHZ� DQG� ZH� HQGHDYRU� WR� DGGUHVV� WKH� PHULWV� :H�
UHFRJQL]H�WKHUH�DUH�LQVWDQFHV�ZKHUH�RPLVVLRQV�IURP�WKH�UHFRUG PD\ EH IDWDO�WR�DQ�DSSHDO DQG��LQGHHG��
FDXWLRQ�WKH�SUHVHQW FDVH�PD\�ZHOO�EH�DQ H[FHSWLRQ�DQG�QRW WKH�UXOH� :H�DOVR�HQFRXUDJH FRXQVHO�IRU�ERWK�
SDUWLHV�WR�UHYLHZ�WKH�PRVW�FXUUHQW�YHUVLRQ�RI�1�&�5��$SS��3�����J�����ZKHQ�PDNLQJ�WKHLU�FKRLFHV�RI�IRQW�
LQ�GRFXPHQWV�ILOHG�LQ�RXU�DSSHOODWH�FRXUWV�DV�&RXULHU�VW\OH�IRQWV�DUH�QR�ORQJHU�DSSURYHG�
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2Q��� -XO\�������'HIHQGDQW��SUR�VH� ILOHG�D�0RWLRQ�IRU�0RGLILFDWLRQ�RI�&KLOG�

6XSSRUW DOOHJLQJ�KH ZDV�QR�ORQJHU�UHFHLYLQJ�ZHHNO\�:RUNHUV·�&RPSHQVDWLRQ EHQHILWV�

+H�DWWDFKHG�D�FRS\�RI�D�1RUWK�&DUROLQD ,QGXVWULDO�&RPPLVVLRQ 2UGHU�$SSURYLQJ�DQG�

$JUHHPHQW� IRU� 3DUWLDO� &RPSURPLVH� 6HWWOHPHQW� DQG� 5HOHDVH �:RUNHUV·� &RPS�

VHWWOHPHQW�� 7KH�:RUNHUV·�&RPS�VHWWOHPHQW�GLVFORVHG�'HIHQGDQW�KDG�UHFHLYHG�WKLUG�

SDUW\�VHWWOHPHQW�IXQGV�RI������������� 'HIHQGDQW�VHWWOHG�WKH�GLVDELOLW\�SRUWLRQ�RI�KLV�

ZRUNHUV·� FRPSHQVDWLRQ� FDVH� IRU� D� ��������� OXPS� VXP� DZDUG� ZKLFK� LQFOXGHG� DQ�

DWWRUQH\V·�IHH� )XWXUH�PHGLFDO�H[SHQVHV�ZHUH�OHIW�RSHQ� 'HIHQGDQW�UHFHLYHG�D�QHW�

DPRXQW� RI� ������������ IURP� WKHVH� VHWWOHPHQWV� DQG� GHSRVLWHG� WKH� DPRXQW� RI�

����������� LQWR�DQ�LQYHVWPHQW�DFFRXQW��%DLUG�$FFRXQW��ZKLFK�KH�XVHV�WR�JHQHUDWH�

LQWHUHVW�DQG�GLYLGHQG�LQFRPH�DV�KLV�SULPDU\�VRXUFH�RI�LQFRPH�

2Q� ���6HSWHPEHU� ������ 3ODLQWLII� ILOHG� D� YHULILHG�0RWLRQ� VHHNLQJ�� LQWHU� DOLD��

PRGLILFDWLRQ�RI�FKLOG�VXSSRUW�DQG�DWWRUQH\V·�IHHV� 7KH�SDUWLHV·�UHVSHFWLYH�PRWLRQV�IRU�

PRGLILFDWLRQ�RI�FKLOG�VXSSRUW�ERWK�ILOHG�LQ������ZHUH�QRW�KHDUG�XQWLO����2FWREHU������

7KH�WULDO�FRXUW�HQWHUHG�LWV�2UGHU�0RGLI\LQJ�3HUPDQHQW�&KLOG�6XSSRUW�DQG�$ZDUGLQJ�

$WWRUQH\V·�)HHV�RQ���-XQH����� �-XQH�2UGHU��

,Q�WKH�-XQH�2UGHU��WKH�WULDO�FRXUW�IRXQG�'HIHQGDQW�KDG�UHFHLYHG�QRQ�UHFXUULQJ�

LQFRPH� LQ� WKH� DPRXQW� RI� ������������ 7KH� WULDO� FRXUW� IXUWKHU� IRXQG�'HIHQGDQW·V�

FXUUHQW�PRQWKO\�LQFRPH��FRPSULVHG�RI�LQWHUHVW�DQG�GLYLGHQG�LQFRPH��6RFLDO�6HFXULW\�

LQFRPH��DQG�6RFLDO�6HFXULW\�FKLOG�EHQHILW��ZDV���������%DVHG�RQ�WKLV��WKH�WULDO�FRXUW�
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FDOFXODWHG� 'HIHQGDQW·V� FKLOG� VXSSRUW� REOLJDWLRQ� XQGHU� WKH� 1RUWK� &DUROLQD� &KLOG�

6XSSRUW�*XLGHOLQHV��WKH�*XLGHOLQHV��WR�EH�����������SHU�PRQWK� )DFWRULQJ�LQ�6RFLDO�

6HFXULW\� EHQHILWV� SDLG� GLUHFWO\� WR�3ODLQWLII� IRU� WKH� FKLOG� DV� D� UHVXOW� RI�'HIHQGDQW·V�

GLVDELOLW\�� WKLV� UHVXOWHG� LQ� WKH� WULDO� FRXUW� RUGHULQJ 'HIHQGDQW� WR� SD\� �������� SHU�

PRQWK�LQ�SURVSHFWLYH�FKLOG�VXSSRUW� 7KH�WULDO�FRXUW�IXUWKHU�GHWHUPLQHG� EDVHG�RQ�WKH�

PRGLILHG�FKLOG�VXSSRUW�DZDUG�DQG�JLYLQJ�'HIHQGDQW�FUHGLWV�IRU�SD\PHQWV�PDGH�DQG�

6RFLDO� 6HFXULW\� %HQHILWV� SDLG� IRU� WKH� FKLOG�� 'HIHQGDQW� RZHG� DQ� DUUHDUDJH� RI�

�����������IRU�WKH�WLPH�SHULRG�EHWZHHQ�WKH�WLPH�3ODLQWLII�ILOHG�KHU�PRWLRQ�DQG�HQWU\�

RI� WKH� -XQH�2UGHU� 7KH� WULDO� FRXUW� DOVR� RUGHUHG 'HIHQGDQW� WR�PDNH� D� OXPS� VXP�

SD\PHQW� IURP�KLV�QRQ�UHFXUULQJ� LQFRPH� LQ�WKH�%DLUG�$FFRXQW�RI�������������WR�EH�

SODFHG�LQ�WUXVW�IRU�WKH�FKLOG��$GGLWLRQDOO\��WKH�WULDO�FRXUW�DZDUGHG�3ODLQWLII���������LQ�

DWWRUQH\V·�IHHV�

2Q����-XQH�������'HIHQGDQW�ILOHG�D�0RWLRQ�WR�́ 5HFRQVLGHU�DQG�5HYLVHµ�WKH�-XQH�

2UGHU� VHHNLQJ�UHOLHI�XQGHU�5XOHV���������DQG����RI�WKH�1RUWK�&DUROLQD�5XOHV�RI�&LYLO�

3URFHGXUH� 'HIHQGDQW·V� 0RWLRQ� UHTXHVWHG�� ���� WKH� WULDO� FRXUW� FRUUHFW� DQ� HUURU�

VWHPPLQJ�IURP 'HIHQGDQW·V ILQDQFLDO�DIILGDYLW�UHVXOWLQJ LQ�KLV�6RFLDO�6HFXULW\�LQFRPH�

EHLQJ�FRXQWHG�WZLFH�LQ�KLV FXUUHQW�PRQWKO\�LQFRPH������WKH�WULDO�FRXUW�UHFRQVLGHU�KLV�

RQJRLQJ�FKLOG�VXSSRUW�REOLJDWLRQ�LQ�OLJKW�RI�WKH�IDFW�WKH�OXPS�VXP�SD\PHQW�RI�VXSSRUW�

DQG�DWWRUQH\V·�IHHV�IURP�WKH�%DLUG�$FFRXQW�ZRXOG�KDYH�D�FRUUHVSRQGLQJ�LPSDFW�RQ�KLV�



6,006�9� %2/*(5

2SLQLRQ�RI�WKH�&RXUW

� ���

PRQWKO\� LQFRPH��DQG� ����PRGLILFDWLRQ�RI� WKH�UHTXLUHPHQW� WKH� IXQGV�EH�SODFHG� LQ� D�

WUXVW�DFFRXQW�

'HIHQGDQW·V�0RWLRQ�ZDV�KHDUG�RQ����-XO\������DQG�WKH�WULDO�FRXUW�UHQGHUHG�LWV�

UXOLQJ�DOORZLQJ�'HIHQGDQW·V�0RWLRQ�LQ�SDUW�DQG�VHWWLQJ�WKH�FDVH�IRU�UHKHDULQJ�RQ����

-XO\�������2Q����-XO\�������WKH�WULDO�FRXUW�HQWHUHG�LWV�2UGHU�RQ�'HIHQGDQW·V�0RWLRQ�

WR�5HFRQVLGHU�DQG�5HYLVH WKH�-XQH�2UGHU��-XO\�2UGHU���,Q�WKH�-XO\�2UGHU��WKH�WULDO�

FRXUW� JUDQWHG� 'HIHQGDQW·V� 0RWLRQ� LQ� SDUW� JUDQWLQJ� D� QHZ� WULDO� RQ� WKH� ´GRXEOH�

FRXQWLQJµ� RI� 'HIHQGDQW·V� 6RFLDO� 6HFXULW\� EHQHILWV� UH�DGGUHVVLQJ� WKH� OXPS� VXP�

GLVWULEXWLRQ�WR�D�WUXVW�DFFRXQW� DQG�FRQVLGHUDWLRQ�RI�DQ�DGGLWLRQDO�DZDUG�RI�DWWRUQH\V·�

IHHV�� 7KH� WULDO� FRXUW� GHQLHG� 'HIHQGDQW·V� UHTXHVW� WR UHFRQVLGHU� KLV� FKLOG� VXSSRUW�

REOLJDWLRQ�LQ�OLJKW�RI�WKH�UHGXFWLRQ�LQ�SULQFLSDO�LQ�WKH�%DLUG�$FFRXQW� 7KH�VDPH�GD\��

'HIHQGDQW�ILOHG�D�PRWLRQ�UHTXHVWLQJ�WKH�WULDO�FRXUW�GHYLDWH�IURP�WKH�*XLGHOLQHV��7KH�

WULDO� FRXUW� GHQLHG� WKLV� PRWLRQ� 7KH� WULDO� FRXUW� KHOG� LWV� QHZ� KHDULQJ�� DQG� RQ� ���

1RYHPEHU������HQWHUHG�D�ZULWWHQ�2UGHU��1RYHPEHU�2UGHU��

,Q� WKH� 1RYHPEHU� 2UGHU�� WKH� WULDO� FRXUW� UHYLVHG� LWV� ILQGLQJ� RI� 'HIHQGDQW·V�

PRQWKO\� LQFRPH� WR� ��������8QGHU� WKH�*XLGHOLQHV� DQG� DSSO\LQJ� D� FUHGLW� IRU� 6RFLDO�

6HFXULW\�SD\PHQWV��WKH�WULDO�FRXUW�RUGHUHG�'HIHQGDQW�WR�SD\�SURVSHFWLYH�FKLOG�VXSSRUW�

LQ�WKH�DPRXQW�RI ��������SHU�PRQWK� 7KH�WULDO�FRXUW�DOVR�UHFDOFXODWHG�'HIHQGDQW·V�

DUUHDUDJHV�IURP�6HSWHPEHU������WKURXJK�HQWU\�RI�LWV�2UGHU��5DWKHU�WKDQ�FDOFXODWH�
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'HIHQGDQW·V�DUUHDUDJHV�EDVHG RQ�KLV�FXUUHQW�LQFRPH��WKH�WULDO�FRXUW�XVHG�'HIHQGDQW·V�

LQFRPH�IRU�HDFK�LQGLYLGXDO�\HDU�IURP������WKURXJK�1RYHPEHU������

7KH� WULDO� FRXUW·V�1RYHPEHU�2UGHU�PRGLILHG� WKH� OXPS�VXP�DZDUG�RI� VXSSRUW�

IURP�WKH�%DLUG�$FFRXQW��UHTXLULQJ�LW�EH�SODFHG�LQ�DQ�DFFRXQW�EHDULQJ�ERWK�WKH�QDPHV�

RI� 3ODLQWLII� DQG� WKH� FKLOG� ZLWK� 3ODLQWLII� EHLQJ� QDPHG� FXVWRGLDQ� RI� WKH� DFFRXQW�

)XUWKHU��WKH�WULDO�FRXUW�DZDUGHG�3ODLQWLII�DGGLWLRQDO�DWWRUQH\V·�IHHV�RI���������

$SSHOODWH�-XULVGLFWLRQ

7KH� 1RYHPEHU� 2UGHU VHUYHV� DV� D� ILQDO� MXGJPHQW� LQ� WKLV� FDVH� UHVROYLQJ� DOO�

SHQGLQJ� LVVXHV�� ,Q�KLV� WLPHO\�1RWLFH� RI�$SSHDO��'HIHQGDQW�H[SUHVVO\�SUHVHUYHV�KLV�

DSSHDO�IURP�WKH�-XQH� -XO\��DQG�1RYHPEHU2UGHUV��&RQVHTXHQWO\��'HIHQGDQW·V�DSSHDO�

LV�SURSHUO\�EHIRUH�WKLV�&RXUW� 1�&��*HQ��6WDW�����$����E������������

,VVXHV

'HIHQGDQW�SUHVHQWV�WKH�IROORZLQJ�LVVXHV�IRU�UHYLHZ���,��:KHWKHU�WKH�WULDO�FRXUW�

HUUHG� LQ� FRQFOXGLQJ� WKHUH�ZDV� D� VXEVWDQWLDO� FKDQJH� LQ� FLUFXPVWDQFHV� MXVWLI\LQJ� D�

PRGLILFDWLRQ�RI�FKLOG�VXSSRUW���,,��:KHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�PDNLQJ�LWV�OXPS�

VXP�DZDUG�RI�FKLOG�VXSSRUW�ZLWKRXW�GHYLDWLQJ�IURP�WKH�*XLGHOLQHV���,,,��:KHWKHU�WKH�

WULDO�FRXUW�HUUHG�LQ�RUGHULQJ�WKH�OXPS�VXP�DPRXQW�WR�EH�KHOG�LQ�D�FXVWRGLDO�DFFRXQW�

IRU�WKH�FKLOG���,9��:KHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�FDOFXODWLQJ�'HIHQGDQW·V�DUUHDUDJHV�

EDVHG�RQ�KLV�KLVWRULFDO�LQFRPH�LQ�HDFK�LQGLYLGXDO�\HDU��DQG��9��:KHWKHU�WKH�WULDO�FRXUW�

DEXVHG�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ�3ODLQWLII�DWWRUQH\V·�IHHV�
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6WDQGDUG�RI�5HYLHZ

´&KLOG� VXSSRUW� RUGHUV� HQWHUHG� E\� D� WULDO FRXUW� DUH� DFFRUGHG� VXEVWDQWLDO

GHIHUHQFH�E\�DSSHOODWH�FRXUWV�DQG�RXU�UHYLHZ�LV�OLPLWHG�WR�D GHWHUPLQDWLRQ�RI�ZKHWKHU�

WKHUH�ZDV�D�FOHDU�DEXVH�RI�GLVFUHWLRQ�µ�/HDU\ Y��/HDU\������1�&��$SS����������������

6�(��G����������������� ´,Q�D�FDVH�IRU�FKLOG�VXSSRUW� WKH�WULDO�FRXUW�PXVW�PDNH�VSHFLILF�

ILQGLQJV�DQG� FRQFOXVLRQV��7KH�SXUSRVH�RI� WKLV� UHTXLUHPHQW� LV� WR�DOORZ�D� UHYLHZLQJ�

FRXUW� WR�GHWHUPLQH� IURP�WKH�UHFRUG�ZKHWKHU�D� MXGJPHQW��DQG�WKH� OHJDO�FRQFOXVLRQV�

ZKLFK�XQGHUOLH�LW��UHSUHVHQW�D�FRUUHFW�DSSOLFDWLRQ�RI�WKH ODZ�µ ,G��DW�������������6�(��G�

DW������FLWDWLRQV�RPLWWHG��

$QDO\VLV

,� 6XEVWDQWLDO�&KDQJH�RI�&LUFXPVWDQFHV

'HIHQGDQW�FRQWHQGV�WKH�WULDO�FRXUW�HUUHG�LQ�FRQFOXGLQJ�D�VXEVWDQWLDO�FKDQJH�RI�

FLUFXPVWDQFHV�H[LVWHG�ZDUUDQWLQJ�PRGLILFDWLRQ�RI�'HIHQGDQW·V�RQJRLQJ�FKLOG�VXSSRUW

REOLJDWLRQ��'HIHQGDQW�DUJXHV�3ODLQWLII·V�DOOHJDWLRQV�RI�LQFUHDVHG�GD\FDUH�H[SHQVHV�IRU�

WKH�FKLOG�DQG�'HIHQGDQW·V�LQFUHDVHG�LQFRPH�FDQQRW�FRQVWLWXWH�D�VXEVWDQWLDO�FKDQJH�

LQ�FLUFXPVWDQFHV��'HIHQGDQW��KRZHYHU��KDG�KLPVHOI�DOOHJHG�D�VXEVWDQWLDO�FKDQJH�RI�

FLUFXPVWDQFHV�UHVXOWLQJ�IURP�WKH�VHWWOHPHQW�RI�KLV�:RUNHUV·�&RPSHQVDWLRQ�FODLP�DQG�

UHVXOWLQJ�WHUPLQDWLRQ�RI�PRQWKO\�WHPSRUDU\�GLVDELOLW\�SD\PHQWV�

1�&�� *HQ�� 6WDW�� �� �������� JRYHUQLQJ� PRGLILFDWLRQ� RI� FKLOG� VXSSRUW� RUGHUV�

SURYLGHV�LQ�UHOHYDQW�SDUW��´DQ�RUGHU�RI�D�FRXUW�RI�WKLV�6WDWH�IRU�VXSSRUW�RI�D�PLQRU�FKLOG�
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PD\�EH�PRGLILHG�RU�YDFDWHG�DW�DQ\�WLPH��XSRQ�PRWLRQ�LQ�WKH�FDXVH�DQG�D�VKRZLQJ�RI�

FKDQJHG�FLUFXPVWDQFHV�E\�HLWKHU�SDUW\ �������µ�1�&��*HQ��6WDW������������D��������� ,W�LV�

WUXH�RXU�&RXUWV�KDYH�KHOG�DQ�LQFUHDVH�LQ�WKH�SD\RU·V�LQFRPH�DORQH�LV�QRW�HQRXJK�WR�

SURYH�D�FKDQJH�RI�FLUFXPVWDQFHV�WR�VXSSRUW�PRGLILFDWLRQ�RI�FKLOG�VXSSRUW��7KRPDV�Y��

7KRPDV������1�&��$SS�������������������6�(��G������������������+RZHYHU��RXU�&RXUWV�

KDYH DOVR�UHFRJQL]HG�DQ�LQFUHDVH�LQ�WKH�SD\RU·V�LQFRPH�PD\�EH�D�IDFWRU�LQ�GHWHUPLQLQJ�

FKDQJHG�FLUFXPVWDQFHV�ZKHQ�WDNHQ�LQ�FRQWH[W�RI�FKDQJHV�LQ�WKH�FKLOG·V�QHHGV��6HH��

H�J���*LEVRQ�Y��*LEVRQ�����1�&� $SS����������������6�(��G������������������DQ�LQFUHDVH�

LQ� VXSSRUW� ZDV� SURSHUO\� MXVWLILHG� E\� D� VKRZLQJ� RI� LQFUHDVHG� VXSSRUW� FRVWV� DQG�

VXEVWDQWLDOO\�LQFUHDVHG�VSHQGDEOH�LQFRPH�RI�WKH�SD\RU��

+HUH�� WKH WULDO� FRXUW·V� ILQGLQJV� ZHUH� QRW� IRFXVHG� RQ� 'HIHQGDQW·V� LQFUHDVHG�

LQFRPH�� EXW� LQVWHDG� UHODWHG WR� WKH� IDFW� 'HIHQGDQW� KDG� VHWWOHG� KLV� :RUNHUV·�

&RPSHQVDWLRQ� DQG� WKLUG�SDUW\� FODLP� UHVXOWLQJ� LQ� WZR� ODUJH� GLVWULEXWLRQV� DQG�

FHVVDWLRQ�RI�KLV�PRQWKO\�:RUNHUV·�&RPSHQVDWLRQ�EHQHILWV��WKH�FKLOG·V�H[SHQVHV�IRU�GD\�

FDUH�DQG�KHDOWK�LQVXUDQFH��ZKLFK�KDG�ERWK�LQFUHDVHG�VLQFH�WKH�SULRU�2UGHU��DORQJ�ZLWK�

WKH�WRWDO�UHDVRQDEOH�QHHGV�RI�WKH�FKLOG��DQG�WKH�GLVDELOLW\�EHQHILW�3ODLQWLII�UHFHLYHV�RQ�

EHKDOI�RI�WKH�FKLOG��ZKLFK�KDG�LQFUHDVHG�WR������IURP�����DW�WKH�WLPH�RI�WKH�LQLWLDO�

2UGHU��:H�FRQFOXGH�WKH�WRWDOLW\�RI�WKH�WULDO�FRXUW·V�ILQGLQJV�LQ�WKLV�FDVH�VXSSRUW�WKH�

FRQFOXVLRQ� WKHUH�KDG�EHHQ�D� VXEVWDQWLDO� FKDQJH� LQ� FLUFXPVWDQFHV� VLQFH� WKH� LQLWLDO�
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FKLOG�VXSSRUW�2UGHU�HQWHUHG�LQ�0D\�������&RQVHTXHQWO\��WKH�WULDO�FRXUW�GLG�QRW�DEXVH�

LWV�GLVFUHWLRQ�LQ�PRGLI\LQJ�'HIHQGDQW·V�PRQWKO\�FKLOG�VXSSRUW�REOLJDWLRQ�

,,�� /XPS 6XP�&KLOG�6XSSRUW�3D\PHQW

$�� 1RQ�5HFXUULQJ�,QFRPH

'HIHQGDQW�DOVR FRQWHQGV�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ LQ�RUGHULQJ�KLP�

WR�PDNH�D�OXPS�VXP�FKLOG�VXSSRUW�SD\PHQW�XQGHU�WKH�*XLGHOLQHV�IURP�WKH�VHWWOHPHQW�

IXQGV�KH�UHFHLYHG DULVLQJ�IURP�KLV������ZRUN�UHODWHG�DFFLGHQW��

8QGHU� 1�&�� *HQ�� 6WDW�� �� ��������� D� WULDO� FRXUW� LV� JHQHUDOO\� UHTXLUHG� WR�

´GHWHUPLQH� WKH� DPRXQW� RI� FKLOG� VXSSRUW� SD\PHQWV� E\� DSSO\LQJ� WKH� SUHVXPSWLYH�

JXLGHOLQHV �������µ�1�&��*HQ��6WDW������������F����������,QFRPH�LV�EURDGO\�GHILQHG�XQGHU�

WKH�*XLGHOLQHV�DV��

´,QFRPHµ�PHDQV�D�SDUHQW·V�DFWXDO�JURVV� LQFRPH� IURP�DQ\�
VRXUFH�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR� LQFRPH� IURP�
HPSOR\PHQW� RU� VHOI�HPSOR\PHQW� �VDODULHV�� ZDJHV��
FRPPLVVLRQV��ERQXVHV��GLYLGHQGV��VHYHUDQFH�SD\��HWF����� � ��
UHWLUHPHQW�RU�SHQVLRQV��LQWHUHVWV��WUXVWV��DQQXLWLHV��FDSLWDO�
JDLQV�� 6RFLDO� 6HFXULW\� EHQHILWV�� ZRUNHUV� FRPSHQVDWLRQ�
EHQHILWV��XQHPSOR\PHQW�LQVXUDQFH�EHQHILWV��GLVDELOLW\�SD\�
DQG� LQVXUDQFH� EHQHILWV�� JLIWV�� SUL]HV� DQG� DOLPRQ\� RU�
PDLQWHQDQFH�UHFHLYHG�IURP�SHUVRQV�RWKHU�WKDQ�WKH�SDUWLHV�
WR�WKH�LQVWDQW�DFWLRQ�

�����$QQ��5� ��� 7KH�*XLGHOLQHV�IXUWKHU�SURYLGH��´>Z@KHQ�LQFRPH�LV�UHFHLYHG�RQ�DQ�

LUUHJXODU�� QRQ�UHFXUULQJ�� RU� RQH�WLPH� EDVLV�� WKH� FRXUW�PD\� DYHUDJH� RU� SURUDWH� WKH�

LQFRPH�RYHU�D�VSHFLILHG�SHULRG�RI�WLPH�RU�UHTXLUH�DQ�REOLJRU�WR�SD\�DV�FKLOG�VXSSRUW�D�

SHUFHQWDJH�RI�KLV�RU�KHU�QRQ�UHFXUULQJ�LQFRPH�WKDW�LV�HTXLYDOHQW�WR�WKH�SHUFHQWDJH�RI�
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KLV� RU�KHU� UHFXUULQJ� LQFRPH�SDLG� IRU� FKLOG� VXSSRUW�µ� � ,G� �HPSKDVLV� DGGHG��� ´&KLOG�

VXSSRUW�VHW�LQ�DFFRUGDQFH�ZLWK�WKH�*XLGHOLQHV�¶LV�FRQFOXVLYHO\�SUHVXPHG�WR�EH�LQ�VXFK�

DPRXQW� DV� WR�PHHW� WKH� UHDVRQDEOH�QHHGV�RI� WKH� FKLOG�DQG� FRPPHQVXUDWH�ZLWK� WKH�

UHODWLYH�DELOLWLHV�RI�HDFK�SDUHQW�WR�SD\�VXSSRUW�· µ 6SLFHU�Y��6SLFHU������1�&��$SS�������

���������6�(��G���������������� �TXRWLQJ�%XQFRPEH�&W\� H[�UHO��%ODLU�Y��-DFNVRQ� ����

1�&� $SS����������������6�(��G������������������

$V� D� UHVXOW� RI� KLV� :RUNHU·V� &RPSHQVDWLRQ� DQG� WKLUG�SDUW\� VHWWOHPHQWV��

'HIHQGDQW�UHFHLYHG�WKH�QHW�DPRXQW�RI���������������7KH�WULDO�FRXUW�FODVVLILHG�WKLV�DV�

´QRQ�UHFXUULQJ�LQFRPH>�@µ��7KH�WULDO�FRXUW��DSSO\LQJ�WKH�*XLGHOLQHV��IRXQG�'HIHQGDQW�

KDG�WKH�´DELOLW\�WR�WUDQVIHU�D�OXPS�VXP�RI������RU�������������µ�RI�WKDW�LQFRPH�IRU�

WKH EHQHILW�WKH�FKLOG��

'HIHQGDQW�ILUVW�TXHVWLRQV�ZKHWKHU�WKH�VHWWOHPHQW�SD\PHQWV�VKRXOG�FRQVWLWXWH�

´FXUUHQW�LQFRPHµ�IRU�SXUSRVHV�RI�FDOFXODWLQJ�FKLOG�VXSSRUW��DV WKH�SD\RXWV�RFFXUUHG�LQ�

�����DQG�WKH�LQLWLDO�KHDULQJ�RQ�FKLOG�VXSSRUW�PRGLILFDWLRQ�GLG�QRW�RFFXU�XQWLO�������

'HIHQGDQW·V�FRQWHQWLRQ�RQO\�XQGHUVFRUHV�WKH�FRUUHFWQHVV�RI�WKH�WULDO�FRXUW·V�ILQGLQJ�

WKHVH� GLVEXUVHPHQWV� WR� 'HIHQGDQW� FRQVWLWXWHG� QRQ�UHFXUULQJ LQFRPH� WR� KLP�� 6HH�

6SLFHU������1�&��$SS��DW ���������6�(��G�DW �����'HIHQGDQW�PDNHV�QR�DUJXPHQW�WKDW�

WKH�VHWWOHPHQW�SD\RXWV�GLG�QRW�FRQVWLWXWH�LQFRPH�WR�KLP�RU�WKDW�WKH�OXPS�VXP�DPRXQW�

ZDV� FDOFXODWHG� LQFRUUHFWO\�� 7KXV�� ZH� FRQFOXGH� WKH� WULDO� FRXUW� DFWHG� ZLWKLQ� LWV�



6,006�9� %2/*(5

2SLQLRQ�RI�WKH�&RXUW

� ����

GLVFUHWLRQ�WR�ILQG�WKH�VHWWOHPHQW�SD\RXWV�WR�'HIHQGDQW��LQ�WKLV�FDVH��FRQVWLWXWHG�QRQ�

UHFXUULQJ�LQFRPH�WR�KLP�VXEMHFW�WR�DSSOLFDWLRQ�RI�WKH�*XLGHOLQHV�

%� 'HQLDO�RI�0RWLRQ�WR�'HYLDWH�IURP�WKH�*XLGHOLQHV

2Q����-XO\�������WKH�GD\�RI�WKH�UHKHDULQJ��'HIHQGDQW�ILOHG�D�0RWLRQ�UHTXHVWLQJ�

D�GHYLDWLRQ�IURP�WKH�*XLGHOLQHV�DV�LW�UHODWHG�WR�WKH�QRQ�UHFXUULQJ�LQFRPH�FRQWHQGLQJ�

WKH�*XLGHOLQHV DSSURDFK�ZRXOG�H[FHHG�WKH�UHDVRQDEOH�QHHGV�RI�WKH�FKLOG��

1�&��*HQ��6WDW������������F��SURYLGHV�

XSRQ�UHTXHVW�RI�DQ\�SDUW\��WKH�&RXUW�VKDOO�KHDU�HYLGHQFH��
DQG� IURP� WKH� HYLGHQFH�� ILQG� WKH� IDFWV� UHODWLQJ� WR� WKH�
UHDVRQDEOH�QHHGV�RI�WKH�FKLOG�IRU�VXSSRUW�DQG�WKH�UHODWLYH�
DELOLW\� RI� HDFK� SDUHQW� WR� SURYLGH� VXSSRUW�� ,I�� DIWHU�
FRQVLGHULQJ� WKH� HYLGHQFH�� WKH�&RXUW� ILQGV� E\� WKH� JUHDWHU�
ZHLJKW�RI�WKH�HYLGHQFH�WKDW�WKH�DSSOLFDWLRQ�RI�WKH�JXLGHOLQHV�
ZRXOG�QRW�PHHW�RU�ZRXOG�H[FHHG�WKH�UHDVRQDEOH�QHHGV�RI�WKH�
FKLOG� FRQVLGHULQJ� WKH� UHODWLYH� DELOLW\� RI� HDFK� SDUHQW� WR�
SURYLGH� VXSSRUW� RU� ZRXOG� EH� RWKHUZLVH� XQMXVW� RU�
LQDSSURSULDWH�WKH�&RXUW�PD\�YDU\�IURP�WKH�JXLGHOLQHV�

1�&��*HQ��6WDW������������F�� +HUH��EHWZHHQ�WKH�-XQH�DQG�1RYHPEHU�2UGHUV��WKH�WULDO�

FRXUW�PDGH�ILQGLQJV�UHJDUGLQJ�ERWK�WKH�QHHGV�RI�WKH�FKLOG�DQG�HDFK�SDUHQW·V�UHODWLYH�

DELOLW\�WR�SURYLGH�VXSSRUW��7KH�WULDO�FRXUW�GLG�QRW�ILQG�DSSOLFDWLRQ�RI�WKH�*XLGHOLQHV�

ZRXOG�EH�XQMXVW�RU�LQDSSURSULDWH� 0RUHRYHU��WKH�WULDO�FRXUW�LV�´QRW�UHTXLUHG WR�GHYLDWH�

IURP� WKH� JXLGHOLQHV� QR�PDWWHU� KRZ� FRPSHOOLQJ� WKH� UHDVRQV� WR� GR� VR>�@µ� �3DWDN\� Y��

� 3ODLQWLII�REMHFWHG�WR�WKH�ILOLQJ�RI�WKLV�0RWLRQ�DV�XQWLPHO\��7KH�WULDO�FRXUW�HOHFWHG�WR�GHQ\�WKH�
0RWLRQ�LQ�LWV�GLVFUHWLRQ�UDWKHU�WKDQ�GLVPLVV�LW�DV�XQWLPHO\��7KXV��ZH�QHHG�QRW�DGGUHVV�WKH�WLPHOLQHVV�
RI�WKH�0RWLRQ�XQGHU�%URZQH�Y��%URZQH������1�&��$SS����������������6�(��G�����������������DQG�1�&��
*HQ��6WDW������������G���� �������
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3DWDN\������1�&��$SS����������������6�(��G����������������� 7KHUHIRUH��WKH�WULDO�FRXUW�

GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�GHFOLQLQJ�WR�GHYLDWH�IURP�WKH�*XLGHOLQHV�

&� &RQVLGHUDWLRQ RI�WKH�/XPS�6XP�$ZDUG�RQ�'HIHQGDQW·V�)XWXUH�,QFRPH

'HIHQGDQW�QH[W�FRQWHQGV�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�ERWK�DZDUGLQJ�

WKH� OXPS� VXP� FKLOG� VXSSRUW� SD\PHQW� IURP� WKH� %DLUG� $FFRXQW� DQG� UHTXLULQJ�

'HIHQGDQW�WR�SD\�RQJRLQJ�PRQWKO\�FKLOG�VXSSRUW�ZLWKRXW�FRQVLGHULQJ�WKH�LPSDFW�RI�

WKH� OXPS� VXP� DZDUG� RQ� 'HIHQGDQW·V� IXWXUH� LQFRPH� DQG� LPSDFW� RQ� 'HIHQGDQW·V�

GLVDELOLW\�DQG�KHDOWK�

,Q�6SLFHU��WKLV�&RXUW�DGGUHVVHG�VLPLODU�DUJXPHQWV��,Q�6SLFHU��WKH�IDWKHU�SD\RU�

ZDV� DOVR� VHULRXVO\� LQMXUHG� LQ� D� PRWRU� YHKLFOH� DFFLGHQW� DQG� UHFHLYHG� D� OXPS� VXP�

VHWWOHPHQW� WKDW ZDV� KHOG� LQ� D� WUXVW� WR� SURYLGH� LQFRPH� WR� KLP�� 0U�� 6SLFHU�� OLNH�

'HIHQGDQW��FRQWHQGHG�WKH�WULDO�FRXUW�VKRXOG�QRW�KDYH�LQYDGHG�WKH�WUXVW�SULQFLSDO�DQG�

DOVR�DZDUGHG�PRQWKO\�FKLOG�VXSSRUW�SD\PHQWV�IURP�KLV�UHFXUULQJ�LQFRPH��7KLV�&RXUW�

UHFRJQL]HG�WKH�EURDG�GLVFUHWLRQ�JUDQWHG�WR�WULDO�FRXUWV�WR�GHYLVH�D�FKLOG�VXSSRUW�DZDUG�

LQ�OLJKW�RI�WKH�FLUFXPVWDQFHV�RI�DOO�WKH�SDUWLHV��LQFOXGLQJ�0U��6SLFHU·V�GLVDELOLW\�DQG�

SRWHQWLDO�IXWXUH�PHGLFDO�FDUH� 6SLFHU������1�&��$SS��DW����������6�(��G�DW����� 7KLV�

&RXUW� KHOG� WKH� WULDO� FRXUW� GLG� QRW� HUU� ´ZKHQ� LW� VRXJKW� WR� VXSSOHPHQW� WKH� IXQGV�

DYDLODEOH� IRU� WKH� FKLOG·V� VXSSRUW� E\� LQYDGLQJ� WKH� WUXVW� SULQFLSDO�µ� ,G�� DW� ����� ����

6�(��G�DW�����

2XU�&RXUW�IXUWKHU�QRWHG��
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7KLV�&RXUW� KDV� SUHYLRXVO\� KHOG� WKDW� D� WULDO� FRXUW� ´LV� QRW�
OLPLWHG�WR�RUGHULQJ�RQH�PHWKRG�RI�SD\PHQW�WR�WKH�H[FOXVLRQ�
RI�WKH�RWKHUV�SURYLGHG�LQ�WKH�VWDWXWH��7KH�/HJLVODWXUH·V�XVH�
RI�WKH�GLVMXQFWLYH�DQG�WKH�SKUDVH�¶DV�WKH�FRXUW�PD\�RUGHU·�
FOHDUO\�VKRZV�WKDW�WKH�FRXUW�LV�WR�KDYH�EURDG�GLVFUHWLRQ�LQ�
SURYLGLQJ�IRU�SD\PHQW�RI�FKLOG�VXSSRUW�RUGHUV�µ�

,G��DW ���������6�(��G�DW ��� �TXRWLQJ�0RRUH�Y��0RRUH�����1�&� $SS����������������

6�(��G������������������ 7KXV��ZH�KHOG�WKH�WULDO�FRXUW�GLG�QRW�HUU�E\�GHWHUPLQLQJ�WKH�

´FKLOG�VXSSRUW�REOLJDWLRQ�FRXOG�EH� IXOILOOHG�E\�UHTXLULQJ� LQFRPH� IURP�ERWK�PRQWKO\�

SD\PHQWV� DQG� D� OXPS� VXP� DZDUG�µ� ,G� DW� ����� ���� 6�(��G� DW� ����� /LNHZLVH�� ZH�

FRQFOXGH�LQ�WKLV�FDVH��WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ�FKLOG�

VXSSRUW�WKDW LQFOXGHG�ERWK�PRQWKO\�SD\PHQWV�DQG�D�OXPS�VXP�DZDUG�

'HIHQGDQW�DUJXHV�WKH�WULDO�FRXUW�HUUHG�E\�GHQ\LQJ�KLV�0RWLRQ�WR�5HFRQVLGHU�

DQG�5HYLVH�DV�WR�WKH�FDOFXODWLRQ�RI�KLV�LQFRPH��+H�FRQWHQGV KLV�IXWXUH�LQWHUHVW�DQG�

GLYLGHQG� LQFRPH� ZLOO� EH� SURSRUWLRQDWHO\� LPSDFWHG� E\ WKH� UHGXFWLRQ� LQ� WKH� %DLUG�

$FFRXQW� SULQFLSDO� IURP� WKH� OXPS� VXP�� DUUHDUDJH�� DQG� DWWRUQH\V·� IHHV SD\PHQWV�

+RZHYHU� ´>L@W� LV� ZHOO� HVWDEOLVKHG� WKDW� FKLOG� VXSSRUW� REOLJDWLRQV� DUH� RUGLQDULO\�

GHWHUPLQHG�E\�D�SDUW\·V�DFWXDO� LQFRPH�DW�WKH�WLPH�WKH�RUGHU�LV�PDGH�RU�PRGLILHG�µ�

(OOLV�Y��(OOLV������1�&��$SS������ ���� ����6�(��G���������������

+HUH�� WKH� WULDO� FRXUW� DSSOLHG�'HIHQGDQW·V� FXUUHQW� LQFRPH�DW� WKH� WLPH� RI� WKH�

KHDULQJ�WR�FDOFXODWH�KLV�IXWXUH�RQJRLQJ�PRQWKO\�FKLOG�VXSSRUW�SD\PHQWV��:H�FRQFOXGH�

WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�VR�GRLQJ�ZKHUH�WKHUH�ZDV�QR�HYLGHQFH�DV�

WR� WKH� DFWXDO� LPSDFW� RQ�'HIHQGDQW·V� IXWXUH� LQFRPH� IURP� WKH� OXPS� VXP�SD\PHQWV��
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0RUHRYHU�� WKH� WULDO� FRXUW� SRLQWHG� RXW�� DQG� ZH� DJUHH�� RQFH� WKH� DFWXDO� LPSDFW� RQ�

'HIHQGDQW·V� LQFRPH� LV� UHDOL]HG�� LW� PD\� ZHOO� VXSSRUW� D� QHZ� PRWLRQ� WR� PRGLI\�

'HIHQGDQW·V�FKLOG�VXSSRUW�REOLJDWLRQ��&RQVHTXHQWO\��WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�

GLVFUHWLRQ� LQ� PDNLQJ� LWV� DZDUG� RI� OXPS� VXP� DQG� RQJRLQJ� PRQWKO\� FKLOG� VXSSRUW�

SD\PHQWV�

,,,� 'LUHFWLRQ�RI�3D\PHQW�WR�D�&XVWRGLDO�$FFRXQW

,Q�WKH�1RYHPEHU�2UGHU��WKH�WULDO�FRXUW�PRGLILHG�WKH�-XQH�2UGHU�ZKLFK�UHTXLUHG�

'HIHQGDQW�WR�XVH�WKH�OXPS�VXP�DZDUG�WR�HVWDEOLVK�D�WUXVW�DFFRXQW�IRU�WKH�PLQRU�FKLOG��

ZLWK�3ODLQWLII� DV� WUXVWHH�� ,Q� WKH�1RYHPEHU�2UGHU�� WKH� WULDO� FRXUW� LQVWHDG� GLUHFWHG�

'HIHQGDQW�WR�WUDQVIHU�WKH�OXPS�VXP�WR�DQ�DFFRXQW�LQ�WKH�QDPHV�RI�ERWK�3ODLQWLII�DQG�

WKH�FKLOG��ZLWK�3ODLQWLII�QDPHG�FXVWRGLDQ�RI�WKH�DFFRXQW�

7KH�WULDO�FRXUW�PRGLILHG�LWV�-XQH�2UGHU�EDVHG�RQ�WKLV�&RXUW·V�KROGLQJ�LQ�3DUULVK�

Y��&ROH��,Q�3DUULVK��WKLV�&RXUW�VWUXFN�D�SURYLVLRQ�RI�D�FKLOG�VXSSRUW�RUGHU�WKDW UHTXLUHG�

SD\PHQW�RI�D�SRUWLRQ�RI� WKH�SD\RU·V�DQQXDO�ERQXV�LQWR�DQ� LQWHUHVW�EHDULQJ�VDYLQJV�

DFFRXQW�ZLWK�DQ\�VXUSOXV�DFFUXLQJ�GLUHFWO\�WR�WKH�FKLOG�RQFH�WKH\�WXUQHG����\HDUV�ROG��

7KLV� &RXUW� KHOG� ´7KH� >WULDO@� FRXUW�� KRZHYHU�� ZDV� ZLWKRXW� WKH� SRZHU� WR�� LQ� HIIHFW��

DWWHPSW�WR�FUHDWH�D�VDYLQJV�DFFRXQW�IRU�WKH�XVH�RI�WKH�FKLOGUHQ�DIWHU�WKH\�UHDFK�OHJDO�

PDWXULW\�DW�WKH�DJH�RI����µ�3DUULVK�Y��&ROH�����1�&��$SS����������������6�(��G����������

�������
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:H� DUH� VHQVLWLYH WR� WKH� WULDO� FRXUW·V� HIIRUWV� WR� EDODQFH� WKH� WZR� FRPSHWLQJ�

LQWHUHVWV�RI�����HQVXULQJ�D�SRUWLRQ�RI�WKH�EHQHILWV�UHFHLYHG�E\�'HIHQGDQW�DUH�XVHG�IRU�

WKH� EHQHILW� RI� WKH� FKLOG�� ZKLOH� ���� HQVXULQJ� 3ODLQWLII�� KHUVHOI�� GRHV� QRW� UHFHLYH�

XQIHWWHUHG�EHQHILW�RI�DQ\�VXUSOXV�IXQGV�LQWHQGHG�IRU�WKH�FKLOG��+RZHYHU��LQ�WKH�FRQWH[W�

RI�3DUULVK��ZH�DUH�XQDEOH�WR�GLVFHUQ�DQ\�GLIIHUHQFH�EHWZHHQ�WKH�WUXVW�DFFRXQW�XWLOL]HG�

LQ�WKH�-XQH�2UGHU�DQG�WKH�FXVWRGLDO�DFFRXQW�UHTXLUHG�E\�WKH�1RYHPEHU�2UGHU��6HH�

%HON� H[� UHO�� %HON� Y�� %HON�� ����1�&�� $SS�� ��� ���� ���� 6�(��G� ����� ���� ������ �FLWLQJ�

QXPHURXV� DXWKRULWLHV� ´UHFRJQL]LQJ� WKH� SDUDOOHOV� EHWZHHQ� D� FXVWRGLDO� DFFRXQW�

HVWDEOLVKHG�XQGHU�870$�DQG�D�IRUPDO�WUXVW��HVSHFLDOO\�QRWLQJ�WKH�VLPLODULW\�EHWZHHQ�

WKH�ULJKWV�DQG�GXWLHV�RI�DQ�870$�FXVWRGLDQ�DQG�D�WUXVWHHµ���7KXV��DV�WKH�FXVWRGLDO�

DFFRXQW� FRQWHPSODWHG� E\� WKH� 1RYHPEHU� 2UGHU� LV� DQ� DWWHPSW� WR� FUHDWH� D� VDYLQJV�

DFFRXQW�IRU�WKH�XVH�RI�WKH�FKLOG DIWHU�WKH�FKLOG UHDFKHV OHJDO�PDWXULW\�DW�WKH�DJH�RI����

RU LV�RWKHUZLVH�HPDQFLSDWHG� ZH�FRQFOXGH�WKH�WULDO�FRXUW�HUUHG LQ�GLUHFWLQJ�SD\PHQW�

RI�FKLOG�VXSSRUW�WR�D�FXVWRGLDO�DFFRXQW�IRU�WKH�EHQHILW�RI�WKH�FKLOG� DQG�UHYHUVH�DQG�

UHPDQG�

7KH� SDUWLHV� IUDPH� WKLV� DUJXPHQW� DURXQG� WKH� TXHVWLRQ� RI� ZKR� VKRXOG� EH�

SURSHUO\ GHVLJQDWHG�DV�D�UHFLSLHQW�RI�FKLOG�VXSSRUW�XQGHU�1�&��*HQ��6WDW������������G���

+RZHYHU� 3DUULVK IRFXVHV�PRUH�RQ�WKH�SXUSRVH�RI�RXU�FKLOG�VXSSRUW�VWDWXWH��WR�SURYLGH�

VXSSRUW�IRU�WKH�FKLOG�SULRU�WR�WKH�FKLOG·V�HPDQFLSDWLRQ��QRW�DIWHU� 6HH 1�&��*HQ��6WDW��



6,006�9� %2/*(5

2SLQLRQ�RI�WKH�&RXUW

� ����

�� ��������E�� �SULPDU\� OLDELOLW\� IRU� VXSSRUW� RI� D�PLQRU� FKLOG���1�&��*HQ��6WDW�� �� ���

�����F���GHILQLQJ�ZKHQ�FKLOG�VXSSRUW�WHUPLQDWHV���

7KLV�LV�ZK\�WKH�HUURU LQ�FUHDWLQJ�D�FXVWRGLDO�DFFRXQW LV�QRW�KDUPOHVV��+HUH��WKH�

WULDO�FRXUW·V�2UGHU�HVWDEOLVKHV�D�FXVWRGLDO�DFFRXQW WKDW ZRXOG�UHVXOW�LQ�VXUSOXV�IXQGV�

EHLQJ� GLUHFWHG� WR� WKH� FKLOG� XSRQ� HPDQFLSDWLRQ XQGHU WKH� WHUPV� RI� WKH� FXVWRGLDO�

DFFRXQW�� ,QVWHDG�� WKH� IXQGV� VKRXOG�EH�RUGHUHG�GLUHFWHG� WR� WKH�EHQHILW�RI� WKH�PLQRU�

FKLOG�QR�GLIIHUHQWO\�WKDQ�LQ�DQ\�RWKHU�FKLOG�VXSSRUW�DZDUG��/LNH�LQ�3DUULVK�� ´>L@I LW�

VKRXOG�VXEVHTXHQWO\�DSSHDU�WKDW�DOO�RI�WKDW�DPRXQW�LV�QRW�QHHGHG�IRU�WKH�VXSSRUW�RI�

KLV�FKLOG>@��>'@HIHQGDQW�ZLOO�EH�DW�OLEHUW\�WR�PDNH�DQ�DSSURSULDWH�PRWLRQ�LQ�WKH�FDXVH�

WR�UHGXFH�KLV�REOLJDWLRQ�µ�3DUULVK�����1�&��$SS��DW����������6�(��G�DW ����

,9�� &DOFXODWLRQ�RI�'HIHQGDQW·V�&KLOG�6XSSRUW�$UUHDUDJH

'HIHQGDQW� QH[W� FKDOOHQJHV� WKH WULDO� FRXUW·V� FDOFXODWLRQ� RI� KLV� FKLOG� VXSSRUW�

DUUHDUDJH�RZHG�IURP�WKH�GDWH�RI�3ODLQWLII·V�0RWLRQ�WR�0RGLI\�&KLOG�6XSSRUW�XQWLO�WKH�

1RYHPEHU�2UGHU��,Q�WKH�1RYHPEHU�2UGHU��WKH�WULDO�FRXUW�FDOFXODWHG�'HIHQGDQW·V�FKLOG�

VXSSRUW�REOLJDWLRQ�IRU HDFK�LQGLYLGXDO�\HDU�IURP�WKH������ILOLQJ�WR�WKH������GHFLVLRQ��

UDWKHU� WKDQ�DSSO\�'HIHQGDQW·V� FXUUHQW� LQFRPH�DQG� FKLOG� VXSSRUW� REOLJDWLRQ�DW� WKH�

WLPH�RI�WKH�KHDULQJ��

7KH�DUUHDUDJHV�RZHG�E\�'HIHQGDQW�IURP�WKH�ILOLQJ�RI�3ODLQWLII·V�0RWLRQ�DUH�D�

IRUP�RI�SURVSHFWLYH�FKLOG�VXSSRUW� 6HH�5HVSHVV�Y��5HVSHVV������1�&��$SS����������������
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6�(��G� ����� ������� ������� �FKLOG� VXSSRUW� DZDUGHG� IURP� WKH� WLPH� D� SDUW\� ILOHV� D�

FRPSODLQW�IRU�FKLOG�VXSSRUW�WR�WKH�GDWH�RI�WULDO�LV SURVSHFWLYH�FKLOG VXSSRUW���

$JDLQ��´ ¶>L@W�LV�ZHOO�HVWDEOLVKHG�WKDW�FKLOG�VXSSRUW�REOLJDWLRQV�DUH�RUGLQDULO\�

GHWHUPLQHG�E\�D�SDUW\·V�DFWXDO�LQFRPH�DW�WKH�WLPH�WKH�RUGHU�LV�PDGH�RU�PRGLILHG�· µ�

.DLVHU�Y��.DLVHU��BBB�1�&��$SS��BBB��BBB������6�(��G������������������TXRWLQJ�(OOLV������

1�&��$SS��DW ���������6�(��G�DW �����´$OWKRXJK�WKLV�PHDQV�WKH�WULDO�FRXUW�PXVW�IRFXV�

RQ�WKH�SDUWLHV·�FXUUHQW�LQFRPH��SDVW�LQFRPH�RIWHQ�LV�UHOHYDQW�LQ�GHWHUPLQLQJ�FXUUHQW�

LQFRPH�µ�,G� 8QGHU�FHUWDLQ�FLUFXPVWDQFHV� ´ ¶D WULDO�FRXUW�PD\�SHUPLVVLEO\�XWLOL]H�D�

SDUHQW·V�LQFRPH�IURP�SULRU�\HDUV�WR�FDOFXODWH�WKH�SDUHQW·V�JURVV�PRQWKO\�LQFRPH�IRU�

FKLOG�VXSSRUW�SXUSRVHV�·�µ�,G� �TXRWLQJ�0LGJHWW�Y��0LGJHWW������1�&��$SS����������������

6�(��G������������������ )RU�H[DPSOH��WKLV�&RXUW�KDV�UHFRJQL]HG�VXFK�DQ�DSSURDFK�LV�

SHUPLVVLEOH�ZKHUH�WKH LQFRPH�LV�KLJKO\�YDULDEOH�RU�VHDVRQDO� RU�ZKHUH�WKH�HYLGHQFH�RI�

LQFRPH�LV�XQUHOLDEOH��,G��´:KDW�PDWWHUV�LQ�WKHVH�FLUFXPVWDQFHV�LV�WKH�UHDVRQ�ZK\ WKH�

WULDO�FRXUW�H[DPLQHV�SDVW�LQFRPH��WKH�FRXUW·V�ILQGLQJV�PXVW�VKRZ�WKDW�WKH�FRXUW�XVHG�

WKLV�HYLGHQFH�WR�DFFXUDWHO\�DVVHVV�FXUUHQW�PRQWKO\�JURVV�LQFRPH�µ�,G�

,Q�WKLV�FDVH��WKH�WULDO�FRXUW�PDGH QR�ILQGLQJV�SURYLGLQJ D�UDWLRQDOH�IRU�XVLQJ�

'HIHQGDQW·V�LQFRPH�IRU�HDFK�LQGLYLGXDO�\HDU�UDWKHU�WKDQ�XVLQJ�KLV�FXUUHQW�LQFRPH�WR�

FDOFXODWH�FKLOG�VXSSRUW�RZHG�EDFN�WR�WKH�ILOLQJ�RI�3ODLQWLII·V�PRWLRQ��1RWDEO\��LQ�WKH

-XQH�2UGHU��WKH�WULDO�FRXUW GLG XVH�'HIHQGDQW·V�FXUUHQW�LQFRPH�DQG�VXSSRUW�REOLJDWLRQ�

LQ�LWV�FDOFXODWLRQ�RI�'HIHQGDQW·V�DUUHDUDJH� 7KH�XVH�RI�'HIHQGDQW·V�KLVWRULFDO�LQFRPH�
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WR�FDOFXODWH�SURVSHFWLYH�FKLOG�VXSSRUW�LQ WKH�IRUP�RI�DUUHDUV�GDWLQJ�EDFN�WR�WKH�ILOLQJ�

RI�3ODLQWLII·V�0RWLRQ�ZLWKRXW�DQ\�ILQGLQJ�WR�VXSSRUW�WKH�XVH�RI�WKLV�PHWKRG�ZDV�HUURU��

:H� UHYHUVH�DQG� UHPDQG� WKLV�PDWWHU� WR� WKH� WULDO� FRXUW��2Q� UHPDQG�� WKH� WULDO� FRXUW�

VKRXOG�FDOFXODWH�'HIHQGDQW·V�DUUHDUDJH�RZHG�XVLQJ�KLV�JURVV�LQFRPH�DV�RI�WKH�WLPH�LWV�

PRGLILFDWLRQ�RUGHU�ZDV�RULJLQDOO\�HQWHUHG��/DZUHQFH�Y��7LVH������1�&��$SS������������

���� 6�(��G� ����� ���� �������� RU�� DOWHUQDWLYHO\��PDNH� ILQGLQJV� WR� VXSSRUW� LWV� XVH� RI�

'HIHQGDQW·V�KLVWRULFDO�LQFRPH�WR�FDOFXODWH�DUUHDUDJHV�

9�� $ZDUGV�RI�$WWRUQH\V· )HHV

,Q�KLV�ILIWK�DUJXPHQW��'HIHQGDQW�FRQWHQGV�WKH�WULDO�FRXUW�HUUHG�LQ�RUGHULQJ�KLP�

WR�SD\�3ODLQWLII·V�DWWRUQH\V·�IHHV LQ�WKH�DPRXQWV�RI���������DQG����������

2XU�*HQHUDO�6WDWXWHV�SHUPLW�DQ�DZDUG�RI�DWWRUQH\V· IHHV�LQ�FKLOG�VXSSRUW�DQG�

FXVWRG\�FDVHV�XQGHU�DSSURSULDWH�FLUFXPVWDQFHV���1�&��*HQ��6WDW��� ��������������� :H�

W\SLFDOO\� UHYLHZ�WKH�DPRXQW�RI�DQ�DZDUG�RI�DWWRUQH\V·� IHHV� IRU�DEXVH�RI�GLVFUHWLRQ���

6DUQR�Y��6DUQR��BBB�1�&��$SS��BBB��BBB������6�(��G�����������������

'HIHQGDQW�FRQWHQGV�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ�DWWRUQH\V·

IHHV�� � )LUVW��'HIHQGDQW� FRQWHQGV� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� DZDUGLQJ�

��������LQ�DWWRUQH\V· IHHV�LQ�WKH�1RYHPEHU�2UGHU���'HIHQGDQW�DUJXHV�´WKH�PDMRULW\�RI�

WKHVH�IHHV�ZHUH�LQFXUUHG�SULRU�WR�'HIHQGDQW�$SSHOODQW�ILOLQJ�KLV�0RWLRQ�WR�5HFRQVLGHU�

RQ����-XQH�����>�@µ ´>W@KH�&RXUW�KDG�DOUHDG\�RUGHUHG������������LQ�DWWRUQH\·V�IHHV�WR�

3ODLQWLII�DSSHOOHH>�@µ�DQG�WKLV�DZDUG�ZDV�QRW�VXSSRUWHG�E\�WKH�HYLGHQFH� :H�GLVDJUHH�
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'XULQJ� WKH� ��� -XO\� ����� KHDULQJ� RQ� 'HIHQGDQW·V� 0RWLRQ� WR� 5HFRQVLGHU��

3ODLQWLII·V�FRXQVHO�SUHVHQWHG�HYLGHQFH�RI�´VXSSOHPHQWDO�DWWRUQH\·V�IHHV�DQG�H[SHQVHV�

LQ�FRQQHFWLRQ�ZLWK�WKLV�PDWWHU�LQ�WKH�DPRXQW�RI���������µ��&RXQVHO�H[SODLQHG�WKHVH�

IHHV�LQFOXGHG H[SHQVHV�LQFXUUHG�DV�RI�WKDW�GDWH� 7KH�WULDO�FRXUW��DFFRUGLQJO\��IRXQG�

3ODLQWLII�´KDV�LQFXUUHG�WRWDO�DWWRUQH\�IHHV�RI������������VLQFH�2FWREHU�����������QRW�

HQFRPSDVVLQJ�ZRUN�GRQH�RQ�WKH�GDWH�RI�WKH�-XO\����������KHDULQJ�LQ�WKLV�PDWWHU�RU�

SURVSHFWLYH�IHHV�µ� �7KH�WULDO�FRXUW�IXUWKHU�IRXQG�WKLV�DPRXQW�WR�EH�UHDVRQDEOH��DQG�

GHWHUPLQHG�'HIHQGDQW�KDG�WKH�DELOLW\�WR�SD\�3ODLQWLII·V�DWWRUQH\V· IHHV�LQ�WKH�DPRXQW�

RI���������

7KHUH� LV� HYLGHQFH� WR� VXSSRUW� WKH� WULDO� FRXUW·V� GHWHUPLQDWLRQ� DV� WR� WKH�

UHDVRQDEOHQHVV�DQG�DPRXQW�RI�DWWRUQH\V· IHHV�� �'HIHQGDQW�KDV�QRW�VKRZQ�WKH�WULDO�

FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�RUGHULQJ�WKH�SD\PHQW�RI���������LQ�DWWRUQH\V· IHHV�

1H[W��'HIHQGDQW FRQWHQGV� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� DZDUGLQJ�

��������LQ�DWWRUQH\V· IHHV�LQ�WKH�-XQH�2UGHU� 'HIHQGDQW�FRQWHQGV�WKLV�DZDUG�ZDV�

XQUHDVRQDEOH� +RZHYHU��3ODLQWLII·V�$IILGDYLW�RI�$WWRUQH\V· )HHV�ZDV�LQWURGXFHG�LQWR�

HYLGHQFH� ZLWKRXW� REMHFWLRQ� 3ODLQWLII� WHVWLILHG� VKH� EHOLHYHG� WKHVH� IHHV� ZHUH�

UHDVRQDEOH� 6KRUWO\�DIWHU�WKLV�DIILGDYLW�ZDV�LQWURGXFHG��3ODLQWLII�ZDV�VXEMHFW�WR�FURVV�

H[DPLQDWLRQ��DQG�DW�QR�SRLQW�GLG�'HIHQGDQW�FKDOOHQJH�WKH�UHDVRQDEOHQHVV�RI�WKH IHHV��

7KH�WULDO�FRXUW�UHOLHG�RQ�WKLV�HYLGHQFH LQ�WKH�-XQH�2UGHU��ILQGLQJ�3ODLQWLII�´KDV�

LQFXUUHG�WRWDO�DWWRUQH\�IHHV�RI�7KLUW\�2QH�7KRXVDQG�)RXU�+XQGUHG�6L[W\�6L[�'ROODUV�
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DQG�1LQHW\�&HQWV� �������������µ� DQG� WKH�ZRUN� GRQH� ´ZDV� UHDVRQDEOH�µ� � 7KH� FRXUW�

IXUWKHU�EURNH�GRZQ�WKH�ZRUN�GRQH�LQ�WKH�FDVH��LQFOXGLQJ�DQ�KRXUO\�UDWH�IRU�3ODLQWLII·V�

FRXQVHO��KRXUO\�UDWH�IRU�KLV�DVVRFLDWH��DQG�KRXUO\�UDWH�IRU KLV�VWDII��DQG�QRWLQJ�WKHVH�

UDWHV�ZHUH�´UHDVRQDEOH�LQ�UHODWLRQ�WR�>FRXQVHO@·V�H[SHULHQFH��WKH�W\SH�RI�OHJDO�VHUYLFHV�

KH�SURYLGHV�DQG�KLV�VNLOO�OHYHO�JLYHQ�WKDW�KH�SUDFWLFHV�ODZ�LQ�0HFNOHQEXUJ�&RXQW\��

1RUWK�&DUROLQD�DQG�LV�D�%RDUG�&HUWLILHG�6SHFLDOLVW�LQ�)DPLO\�/DZ�µ��7KH�FRXUW�QRWHG�

3ODLQWLII�KDG�WKH�´PHDQV�DQG�DELOLW\�WR�GHIUD\�D�ODUJH�SRUWLRQ�RI�WKH�H[SHQVHV�RI�WKLV�

VXLW>�@µ�DQG�DQ�DZDUG�RI���������ZRXOG�EH�ERWK�MXVW�DQG�ZLWKLQ�'HIHQGDQW·V�DELOLW\�WR�

SD\�

%DVHG�RQ�WKH�5HFRUG�EHIRUH�XV��ZH�FDQQRW�VD\�WKH�RULJLQDO�DZDUG�RI�DWWRUQH\V·�

IHHV�LQ�WKH�DPRXQW�RI���������ZDV�XQUHDVRQDEOH RU�RWKHUZLVH�FRQVWLWXWHG�DQ�DEXVH�RI�

GLVFUHWLRQ� :H��WKHUHIRUH��DIILUP�WKH�DZDUGV�RI�DWWRUQH\V·�IHHV�

&RQFOXVLRQ

$FFRUGLQJO\�� ZH� DIILUP� WKH� WULDO� FRXUW·V� FRQFOXVLRQ� WKHUH� ZDV� D� VXEVWDQWLDO�

FKDQJH�RI�FLUFXPVWDQFHV�MXVWLI\LQJ�D�PRGLILFDWLRQ�RI�FKLOG�VXSSRUW��:H�DIILUP�WKH�WULDO�

FRXUW·V�DZDUG�RI�WKH�OXPS�VXP�FKLOG�VXSSRUW�SD\PHQW�IURP�WKH�%DLUG�$FFRXQW��:H�

DOVR�DIILUP�WKH� WULDO�FRXUW·V�DZDUGV�RI�DWWRUQH\V·� IHHV��:H�UHYHUVH�DQG�UHPDQG�WKH�

1RYHPEHU�2UGHU��LQ�SDUW��IRU�WKH�WULDO�FRXUW�WR�UHFRQVLGHU�LWV�FDOFXODWLRQ�RI�WKH�FKLOG�

VXSSRUW�DUUHDUDJH�RZHG�E\�'HIHQGDQW��:H�IXUWKHU�UHYHUVH�WKH�1RYHPEHU�2UGHU��LQ�
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SDUW��DQG�GLUHFW� WKH�WULDO�FRXUW� WR�UHTXLUH�WKH� OXPS�VXP�FKLOG�VXSSRUW�SD\PHQW�EH�

GLUHFWHG�WR�3ODLQWLII�IRU�WKH�EHQHILW�RI�WKH�PLQRU�FKLOG��

$)),50('�,1�3$57��5(9(56('�$1'�5(0$1'('�,1�3$57�

&KLHI�-XGJH�0F*(( DQG�-XGJH�+817(5�FRQFXU�


