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Overview of the Project
For years now, survivors and advocates have complained that the family court system is failing
to adequately protect the safety and wellbeing of children – and their battered and battering
parents – in child custody cases where domestic violence is alleged. In 2009, in an effort to
respond to that reality, OVW and BWJP entered into a two-year cooperative agreement to
develop a framework to help family court practitioners better identify, understand and account
for the context and implications of domestic violence in child custody cases. That cooperative
agreement was extended for an additional two years, through September 2013.
BWJP and its project partner, Praxis International, assembled a national workgroup, a blue
ribbon team of representatives from the National Council of Juvenile and Family Court Judges
and the Association of Family and Conciliation Courts, as well as scholars and expert
practitioners from across the country. The national workgroup has provided critical leadership
and guidance for the project since its inception. 1
BWJP and Praxis (working closely with NCJFJC) designed, coordinated and completed a
number of major activities in the first two years of the project, including: (1) a comprehensive
literature review 2 ; (2) an in-depth assessment of a family court system in rural Northwest Ohio;
(3) a rigorous analysis of child custody evaluations; (4) a series of stakeholder interviews and
focus groups; and (5) consultations with dozens of nationally and internationally recognized
researchers, attorneys, judicial officers, and family court practitioners. Those activities produced
a number of key findings and recommendations for improving the way family courts approach,
address and respond to domestic violence. Those findings and recommendations are
summarized in two reports. 3
The activities and reports are important for several reasons. First, the institutional analysis of the
Henry County Family Court system provided a roadmap for the development of a concrete,
community-driven work plan to improve the institutional response to domestic violence.
Second, the project activities led to the development of an evidence-based conceptual framework
for identifying, understanding and accounting for the context and implications of domestic
violence in child custody cases that is suitable for replication in other communities. Third,
project activities and reports form the basis for ongoing development of policies, protocols and
practice guides to help family court practitioners across disciplines improve safety for battered
parents and their children during and beyond court proceedings. Finally, project activities are
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guiding the development of state-of-the-art training material and opportunities for family court
practitioners across the country.
What We Have Learned Thus Far
Several themes have emerged from the work we have completed to date. These themes are
consistent with and supported by the prevailing research in the field, as well as the experiences
of the family court practitioners and litigants across the country with whom we have met.
1. Ill-defined terminology
There is very little agreement among practitioners about the meaning of commonly used
terminology like domestic violence, high conflict, parental alienation, and best interests. This
inconsistency in terminology leads to a lot of confusion and misunderstanding.
2. Lack of clarity regarding professional roles and functions
In addition to ill-defined terminology, we also observed that practitioners often lacked clarity
about their own roles and functions within the family court system. For example, some
evaluators perceived their function to be strictly about determining what parenting arrangement
would be in the best interests of the child, while other evaluators saw their role as facilitating a
settlement between the parents. We saw many, many examples of this sort of confusion about
who was responsible for what within the family court system.
3. Inconsistent screening, assessment and assumptions about domestic abuse
While most family court practitioners appeared to engage in some sort of screening for domestic
violence, we saw very little evidence that practitioners routinely used any standardized protocol
or tool to determine the nature and context of domestic violence. Instead, we observed that many
practitioners simply relied on their own gut feelings or instincts to determine whether domestic
violence has occurred and imposed their own personal assumptions about domestic violence
when making sense of what was going on.
4. Poorly informed decision-making
We saw that big decisions were being made by practitioners in all court settings in the face of
tremendous factual uncertainty – and in some cases, on the basis of wildly inaccurate
information – with very few opportunities for the parties to challenge the “facts” or correct the
record. We also saw that the paucity of reliable information and inconsistent assessments led to
poorly informed decision-making.
5. Disconnected interventions and services
In what Jill Davies refers to as “service-defined” as opposed to “survivor-defined” interventions,
we also saw that the interventions and services offered were often disconnected from what
people actually needed.
While each of the foregoing themes emerged through our work as discrete problems, over time
we began to appreciate how they were really interconnected and how the momentum of these
problems – and the way they compounded one on top of the other – propelled many family court
cases completely off track.
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The Challenges
Our big challenge has been to figure out a way to get these cases back on track – or to keep them
from going off track in the first place. In other words, we came to understand our task as
developing a model to more closely align institutional practices with the realities of people’s
lives - to close the gaps between what the people who are drawn into the family court system
need and what the system is set up to provide.
Upon careful reflection and deliberation, we observed that those gaps could be broadly grouped
into two primary categories. The first has to do with informed and responsible decisionmaking and the second has to do with accountability and due process.
Problem One: Flawed Decision-making
With respect to decision-making, we found that a lot of things are being done in family court –
not only by judges, but by lawyers and mediators and guardians and CASAs and custody
evaluators – and by the parties themselves – in the context of widespread factual, legal and
procedural uncertainty and sometimes on the basis of misinformation, speculation and false
assumptions – especially when it comes to domestic violence.
A Solution: Our Conceptual Framework for Guiding Practice
To confront this fundamental problem, we developed a four-part conceptual framework – and a
number of practice aids – to help parties and practitioners gather, synthesize and analyze critical
information about the context and implications of domestic violence in order to improve
informed decision-making across disciplines and court settings.
Our conceptual framework serves as roadmap, of sorts, for informed decision-making for anyone
and everyone who becomes involved in a domestic violence-related child custody case. It works
for parties, advocates and practitioners of every variety. It recognizes that everyone who touches
a domestic violence-related custody case has a job to do – has some action to take or some
decision to make. Those actions and decisions need to be grounded in the real life experiences of
the parties whose lives are being adjusted in family court – and not driven by presumptions that
effectively marginalize the best interests of the child or by the personal biases and beliefs of
individual practitioners. Here is what our model looks like:
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1. Identifying Domestic Violence.
The first step is to identify domestic violence. Several tools currently exist to help practitioners
identify domestic violence. Most tools are designed for a specific purpose and a specific practice
setting. Different tools look for different things for different reasons. Each has its own strengths
and limitations. Consequently, it is important for practitioners to know what they are looking for
and why – and to use tools that are designed to get at what they need. It is also important for the
people being screened to know why the information is being sought, how it will be used, who
will have access to it, and where it might show up later in the family court process. Based on
these lessons, BWJP and local practitioners developed the Initial Domestic Violence Screening
for Family Court Practitioners and the Domestic Violence Interview Guide. They are designed
to help practitioners accomplish the first three steps of the conceptual model – that is, to identify
abuse, understand its features, and determine its implications.
2. Understanding the Features of Domestic Violence.
Our conceptual model recognizes that it isn’t enough for practitioners to simply identify
domestic violence. Identifying domestic violence is an important first step, but just knowing that
abuse has occurred or is still occurring does not tell practitioners everything they need to know in
order to make informed decisions and take informed action. They need to know more
specifically what is actually going on – what the features and characteristics of the violence are.
They need to know who is doing what to whom and to what effect. And, in the context of a
family law case, they need to know what is going on with respect to parenting and the health,
safety and wellbeing of the children, as well as the parent who is subjected to abuse.
We have learned that figuring out how domestic violence shapes the way people parent is one of
the least understood – and often overlooked – dimensions of battering. We have also learned
that analyzing the impact of parenting in the context of domestic violence on children is also
extremely challenging. BWJP is working with local practitioners to help connect domestic
violence to parenting – to link coercive controlling abuse to the parties’ respective parenting
capacities, the safety and well-being of the children, and the practical realities of co-parenting.
The three Parenting Charts reflect our current work in this area. They are meant to help
practitioners recognize and understand the quality and characteristics of the batterer as a parent
and to assess the effects of those qualities and characteristics on the children and the other
parent.
3. Determining the Implications of Domestic Violence.
The third step of our conceptual model is to determine the implications of the violence. It says,
“Now that you know what’s going on, what does it mean for the task or decision at hand?” For
instance, if the practitioner is trying to come up with a parenting plan, s/he needs to ask what the
consequences of the violence are for parenting. What risks and problems does the violence
create for the parents and for the children? What kinds of things are standing in the way of
constructive parenting and healthy childhood development?
This step of our conceptual model is what has come to be known as “the big black hole.” We
call it that because it is the step that seems to be most often overlooked. When practitioners
bypass this critical stage of analysis, they often tend to fill in that empty space with other things,
like their own personal assumptions, biases and belief systems. When this occurs, outcomes are
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driven more by practitioners’ assumptions, biases and belief systems than by the actual
circumstances on the ground.
Recent research supports this view. Three important studies suggest that, in the context of
custody evaluations at least – the outcomes of family law cases have more to do with the
evaluators’ beliefs than what is actually going on in the family. 4
The confluence of burgeoning social science research, field experience, and lessons learned from
the custody project points to the need to better determine and articulate the implications of
domestic violence in family law cases. By this we mean, “What impact does domestic violence
have on the decision or task at hand? What difference does it make? What does it mean for the
people whose lives are being adjusted through this family court process?” For instance, does the
violence mean that the children live in an atmosphere of fear, uncertainty or instability at home
and, if so, is there anything the institution can do to account for and correct that? Or, does the
violence mean that the battered parent lacks trust or confidence in the abuser’s parenting, and, if
so, is there anything the institution can do to account for and address that?
Our work on the custody project suggests that the implications of domestic violence are always
unique to the specific circumstances of the parties and the case. They don’t come from a
predetermined list, but from a constellation of things that are going on in the lives of the parties.
We anticipate that a large part of our technical assistance in the family court demonstration
initiative will involve working with sites to develop policies, protocols and practice guides to
capture this critical information.
4. Taking Informed Action.
One of the things our project activities highlights is that the family court system is often more
focused on “divvying things up” (including the children) than it is on “making things work.”
When institutional attention turns to “divvying things up” – to dividing and allocating aspects of
the child’s life between the parents – it does not always tend to the very immediate things that
get in the way of “making things work” for the child and the parents. For instance, it does not
always account for post-separation abuse, or ongoing coercive control, or parenting practices that
jeopardize the child’s safety and well-being, as well as the safety and well-being of the battered
parent.
To address this problem, the last stage of our conceptual model is to make informed decisions
and take informed actions that fully account for the features and implications of domestic
violence. In this way, family court practitioners will be better able to address the underlying
conditions that allow the violence – and its implications – to persist long after the family court
case is officially closed. In an attempt to help practitioners do this, we have developed a
Domestic Violence Planning Guide. It, too, is designed to help practitioners analyze the
implications of domestic violence for purposes of informed decision-making. It helps people
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take the information they’ve gathered from the interview guide and the parenting charts and use
it to craft responsible parenting recommendations, dispute resolution strategies and court
interventions that work. We have also begun work on helping practitioners link the implications
of the violence to the best interests of the child standards which are enshrined in law. 5
An unexpected benefit of the tools
We learned some very important things as we began vetting and testing these practice aids. It
quickly became apparent that, as a class, the battered mothers and advocates with whom we
consulted were much more interested in what we were doing – and found these materials of
much more immediate use – than many of the practitioners we worked with (who were engaged,
but somewhat reluctant to change their everyday practices). Battered mothers, especially,
recognized the utility of these documents – largely because they saw themselves and their lives
reflected there – in ways that the professionals did not. They also said that some of these
documents helped them think through and organize their thoughts about what information they
wanted to convey to whom and when and why. Just as the power and control wheel helped
survivors articulate their experience of battering to an unenlightened criminal justice system 25
or 30 years ago – so, too, might some of these sorts of materials help survivors articulate their
experience of parenting in the context of battering to an often hostile and disbelieving family
court system. So, a first line strategy for improving advocacy in family court might be to use
these sorts of documents to help prepare battered parents for meetings with lawyers, custody
evaluators, guardians ad litem, mediators and other family court practitioners.
Problem Two: Inadequate Systems of Accountability and Due Process
The second big (but related) problem we discovered during the first phase of our project has to
do with accountability and due process. In order to appreciate the scope the problem, it’s helpful
to take a step back and look at the overall organization of the family court system – which has
undergone a major transformation over the past few decades. Essentially what we see is a
gradual decentralization of functions within the system as a whole – with a considerable amount
of out-sourcing to private, non-judicial actors.
What was, in the past, a process that was wholly contained within the walls of the courthouse has
become a process that exists almost entirely outside the confines of the court itself. Whereas
parties once could expect that their claims would be heard by a judge and decided on the
evidence, parties now encounter a system where access to the judge is increasingly rare. This is
due, in part, to a number of forces – including mounting caseloads, diminished institutional
resources, and criticism of the adversarial system – that have conspired to privilege alternative
methods of dispute resolution over more traditional adjudicatory processes. Viewed from an
institutional perspective, we see a number of glaring problems with this arrangement.
The problems are most evident when we compare the institutional organization of the family
court system to that of the criminal justice system. Over the years, advocates have done a lot of
work in the criminal justice system developing a coordinated community response (CCR) to
domestic violence. They’ve encouraged law enforcement, prosecutors, probation officers and
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others to join forces to enhance victim safety and offender accountability. Though by no means
perfect, advocacy within the criminal justice system has improved exponentially and our ability
to effect positive change has grown as CCRs have become more sophisticated and responsive.
We really can’t say the same thing about the family court system. That’s due, in part, to the
contrasting hallmarks of the criminal and family court systems.
A.

State v. Private Actors

If we look closely, we see that the criminal justice system is comprised largely of state actors.
Police, prosecutors, probation officers, child protection workers, and (in many jurisdictions)
victim-witness staff are – more or less – official arms of the state. Their authority is
constitutionally or statutorily defined. That is to say that the law tells the police and the
prosecutor what they are authorized to do. The police officer knows that he is authorized to
make an arrest upon probable cause. He also knows that he is not authorized to put on the state’s
case – because that’s the prosecutor’s job. All of that is defined by law.
By contrast, the family court system is comprised mostly of private, independent actors – like
mediators, guardians ad litem, CASAs, attorneys, custody evaluators, and parenting coordinators.
Most of these actors do not function as an arm of the state, but operate as private citizens. Their
authority is not constitutionally derived, but purely discretionary.
B.

Constitutional v. Professional Limits on Authority

In our criminal justice system, there are clearly defined constitutional and statutory limits on the
authority of state actors. The police, for instance, may not conduct an unreasonable search – or
engage in excessive force – or compel a suspect to incriminate himself. The prosecutor may not
deprive a defendant of his right to confront witnesses – or withhold exculpatory evidence. If a
state actor exceeds his or her authority, the law provides a remedy (at least in theory). So, people
who are drawn into the criminal justice system enjoy certain constitutional and statutory
protections from government over-reaching – and that’s important.
By contrast, family court professionals act outside of the constitution, which means that litigants
enjoy few, if any, meaningful protections from over-reaching. Most family court practitioners
are self-regulated – they are mostly in business for themselves – and not governed by law, but by
professional standards that are largely created and overseen by the professions themselves.
C.

Clear Chains of Command v. Independent Action.

There are relatively clear chains of command in the criminal justice system. A line officer is
accountable to her commanding officer – and an assistant prosecutor is answerable to the chief
prosecutor. If we need to implement a new policy or protocol in the criminal justice system, we
call the chief prosecutor, or the sheriff, or the chief of police and – assuming they agree – they
can issue a directive from the top that everybody below must follow. If the chief discovers that
her directive isn’t being followed, she can discipline those fail to comply (again, at least in
theory).
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Most family court professionals, on the other hand, are independent agents. If we want
mediators, lawyers and evaluators to use the practice guides we’ve created, we have to convince
each individual mediator, every individual lawyer and each individual evaluator to change his or
her practice. There is no chief mediator, or head lawyer, or chief custody evaluator to whom all
others must report.
D.

Standardized Work Practices v. Self-Directed Work Practices

In the criminal justice system, standardized work practices are established to ensure that every
worker handles his or her job in a similar fashion. In other words, a 911 operator cannot show
up to work one day and simply decide to re-invent her job. She cannot decide for herself that
she’d rather not answer the phone, or enter information into the CAD system, or dispatch a crew
to the scene of an emergency. Her work has been standardized so she knows what she’s
supposed to do – and when and how to do it. This sort of standardization ensures that what one
particular 911 operator does is essentially the same as what every other 911 operator does.
The same is not true for practitioners in family court system. They have almost unfettered
freedom to re-invent their jobs as they go along – to decide, for themselves, how they are going
to approach each case, how they view their roles and their relationships to the parties, what
information they think is important and what information they’d prefer to ignore, and what
priorities they choose to establish.
E.

“On the Record” v. “Off the Record”

Most of what happens in the criminal justice system is “on the record.” With limited exceptions,
the police generally cannot conduct a search without a warrant (i.e., a record). The prosecutor
can’t establish proof beyond a reasonable doubt based on information that hasn’t been offered
into evidence. A defendant’s guilt cannot be determined by some secret tribunal, but only in a
public trial before a jury of his peers. With few exceptions, the things that happen in the criminal
justice system are supposed to occur “in the sunshine” – out in the open – on the record – so an
appropriate review can be conducted if need be.
By contrast, a significant amount of work in the family court system occurs “off the record” – in
the dark and behind closed doors. Non-judicial family court professionals are not constrained by
the rules of evidence or the rules of civil procedure, and there is very little opportunity for parties
to put on a case, much less challenge inaccurate, unreliable or misleading information.
F.

Appealable Decisions v. Non-Appealable Actions

A closely related issue is that most decisions that are made in the criminal justice system are
appealable. If a criminal defendant believes that there wasn’t probable cause for his arrest – or
that his conviction was based on inadmissible evidence – or that the terms of his sentence
amount to cruel and unusual punishment, he has a right to file an appeal.
By contrast, if a party to a custody action does not agree with a family court practitioner – with
what is contained in a custody evaluation report, for instance, or with the way mediation was
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conducted – there is no efficient way to challenge the process, or correct misinformation, or
complain about the result directly. While s/he may appeal a decision of the court, in order to
prevail, s/he must establish that the judge committed some error. An error committed by a nonjudicial actor ordinarily cannot sustain an appeal.
G.

Coordinated v. Uncoordinated Interventions.

Finally, and in no small part due to the concerted efforts of the battered women’s movement, the
criminal justice response to domestic violence has become increasingly more coordinated. The
system as a whole has come to recognize the importance of a well-organized CCR – and
communities across the country have embraced this fundamental principle, which is reflected in
criminal justice policies, protocols and trainings.
The services performed by family court practitioners, on the other hand, are largely
uncoordinated. There are very few linkages in place that encourage – or even allow – family
court practitioners to engage with one another in any kind of genuine, productive, nonadversarial manner to promote the safety and well-being of battered mothers and their children.
By virtue of all of these institutional hallmarks, we have – as a movement – been able to
effectively advocate for enhanced victim safety and offender accountability in the criminal
justice system. At the same time, we can see how challenging advocacy on behalf of battered
mothers and their children can be in the family court system.
But we don’t have to look outside of the family court system to see the structural problems that
accompany the increasing privatization of child custody and visitation cases. In traditional
adversary proceedings, the parties put on a case – which is made on the record. A judge decides
the merits of the case based on the evidence in accordance with the rules of evidence and civil
procedure. A judge commits error when she bases her decision on inadmissible hearsay
evidence – or relies on evidence that has not been entered into the record – or disregards
competent, credible evidence that has been offered into evidence – or denies the parties an
opportunity to challenge or cross-examine a witness or evidence – or considers privileged
information without a knowing and voluntary waiver. Likewise, a judge commits error when he
engages in ex parte communications – or fails to protect the procedural rights of a party – or
takes any substantive action off the record or without adequate notice to the parties. When a
party believes that a judge may have committed such an error, he or she may prosecute an appeal
as of right. This right to appeal is so fundamental that, except in very limited circumstances, a
party cannot be penalized or sanctioned in any way for attempting to correct a perceived
procedural error.
That which would be considered error if committed by a judge is, in many cases, standard
operating procedure for non-judicial family court practitioners in a privatized system of justice.
Most non-judicial family court practitioners – including custody evaluators, psychological
evaluators, guardians ad litem, court-appointed special advocates, and parenting coordinators –
base their conclusions and recommendations on unsworn, sometimes privileged, hearsay
evidence. Much of the information they collect is gathered through interviews with the parties
and other collateral sources, like teachers, doctors, counselors, case workers, family, friends and
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neighbors. Those interviews are conducted behind closed doors and off the record. The parties
are not present to hear the evidence or to challenge or cross-examine the source. Most nonjudicial family court practitioners are free to consider or disregard whatever information they
choose, even over a party’s objection, without having to explain, justify, or document their
reasoning. For most non-judicial family court practitioners, ex parte communications – that is,
communications that are conducted off-the-record and outside the presence of both parties – are
the rule, not the exception. The parties are not entitled to notice and enjoy few, if any,
protectable procedural rights in extra-judicial family court processes. Consequently, parties
often have no meaningful or effective way to correct a perceived mistake or irregularity
committed by a non-judicial family court practitioner.
It might be argued that private, non-judicial family court practitioners do not stand in the same
relation to the parties as a judge – that they are merely witnesses in a case as opposed to
decision-makers – so the procedural safeguards that govern more traditional adversary
proceedings are justifiably inapplicable to the processes in which they are engaged. However,
research shows – and field experience confirms – that the conclusions and recommendations of
evaluators, guardians ad litem and other auxiliary service providers are highly influential and
often determinative of case outcomes, whether those outcomes are achieved through settlement
or established by order of the court.6 Moreover, in many jurisdictions, reports by non-judicial
officers are considered by the court outside the setting of a formal hearing, without the benefit of
sworn testimony by the author, and without either party ever offering the reports into evidence. 7
Consequently, even though non-judicial family court practitioners are not judges, they often
function as de facto decision-makers in family law cases. In fact, in many jurisdictions, they
enjoy quasi-judicial immunity and cannot be sued for the decisions they make and the actions
they take. 8
So, in thinking about advocacy for survivors and their children in the family court system, it is
helpful to draw upon a question that Ellen Pence consistently posed, which is "how does the
organization of work in this institution produce a false or inaccurate account of battered women’s
and children’s experience of domestic violence that not only fails to protect them, but actually
puts them at greater risk of harm?” When we put all of this together, we can see that one answer
to Ellen’s question is that the family court system relies on outsiders to describe, define, and
judge the way battered mothers and children experience domestic violence – if that’s even done
at all – without the benefit of competent, reliable information – and without the evidentiary,
constitutional, and procedural safeguards that ordinarily attend traditional court processes.
This is the “problematic” that should be the focus of BWJP’s continuing work on the National
Custody Project.
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What’s next:
BWJP continues to work closely with the Henry County Family Court system to implement its
locally-defined work plan. That work plan includes: (1) applying the conceptual framework to
all family court settings; (2) coordinating the work of court-based and ancillary services through
the development of policies, protocols and practice guides; (3) training judges and family court
practitioners on the dynamics of domestic violence and their effect on parenting and children; (4)
analyzing the efficacy of third-party evaluations; (5) integrating the voices of children and
survivors in family court proceedings; (6) developing tools, resources and services for battered
parents and pro se litigants that will assist them in navigating the family court system; and (7)
identifying additional barriers, gaps and desired changes. In conjunction with the family court
there, a process for identifying domestic violence in new cases is being tested. 9
BWJP, together with our partners, hopes to work in the future with other communities who want
to implement these new approaches and try out the guides and tools. And a new phase of the
work needs to be directed at the second big category of problems we have identified: the
inadequate systems of accountability and lack of due process that exist outside the confines of
traditional adjudicatory family court proceedings.
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EXECUTIVE SUMMARY
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HFI’s Mission
The pages that follow will describe the premises and policies for the Honoring Families Initiative (HFI) of IAALS the Institute for the Advancement of the American Legal System. The goal of the paper and, more broadly, of HFI’s
projects, listed below, is to offer new models of service delivery in order to facilitate an informed national dialogue
on how courts and communities can better meet the needs of parents and children that arise from the transitions of
separation or divorce.
The mission of HFI is to:
Advance empirically informed models for dignified and fair processes for the resolution of divorce and
child custody cases in a manner that is more accessible and more responsive to children, parents and
families.
HFI is currently engaged in two major projects to fulfill that mission:
The first is to identify Principles that would undergird in-court dissolution or child custody cases. The
Principles will be research informed and will reflect stakeholder input. They will address the priorities of
the divorce and custody court in an era of limited resources and make recommendations as to how courts
can manage their dockets to meet the critical needs of reorganizing families. The development of the
Principles will to take 18 to 24 months; however, more immediately, the Initiative will work with the state
of Oregon to assist in designing a stream-lined model for a responsive and cost-effective divorce and
custody court.
The second objective will be to develop a model for a multidisciplinary Center, the pilot for which will be
located at the University of Denver. The Center will permit litigants to gain access to various services
outside of the court: with a goal of helping litigants or prospective litigants develop parenting skills,
financial stability and strategies for navigating the legal system that foster healthy reorganizing families.
The Purposes and Organization of this Paper
The purpose of this paper is to describe the rationale for HFI’s mission and to invite others interested in the welfare
of children and families to engage in dialogue and collaborate with HFI. It begins with an overview of the core
functions of the family court, fact finding and creating and enforcing orders, and the important social purposes they
1

serve for separating and divorcing parents and the community.
It then describes legal and social trends for
families, courts, and communities that call for a fundamental reconsideration of the support communities provide for
separating and divorcing families. It emphasizes the important need separating and divorcing families have to plan
for the future of their children through non-adversarial processes such as mediation, early neutral evaluation and
parent education. Finally, it proposes a set of principles that frame an action plan in which we invite further
stakeholder discussion and input.

Overview
Families are the fundamental unit to raise the next generation, and a fundamental force for promoting social stability
and economic productivity. Families maintain these functions even when parents and children must reorganize their
1

A future HFI paper will focus on the core functions of the Family Court and what can be done to improve them.
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relationships and responsibilities due to separation and divorce. These challenging times of transition place parents
and children at risk for emotional, educational and economic decline if conflict between parents is not resolved and
stability for children is not rapidly achieved. When the conflict is prolonged and when instability persists, the result
is significant costs to parents, children and the larger society.

A. The Due Process Based Core Functions of the Family Court for Divorcing and
Separating Parents

5

The court is the basic institution assigned the task of resolving disputes between separating and divorcing parents
about their children or about their finances arising from reorganization of the parental relationship. It performs
essential core functions in disputed cases by creating and enforcing orders when parents cannot agree or when
family members need protection and enforcement of obligations.
The court undertakes these core functions within the framework of the adversarial process. Court proceedings must
be consistent with due process of law, as judicial orders entered over the opposition of one parent involve important
legal rights and constitutional values. Due process, for example, generally requires courts to make determinations
after notice and hearing, sworn testimony, the presentation of evidence and the opportunity to appeal decisions to a
higher court.
Due process based litigation and judicial determinations by the family court serve vital social purposes. Courts
articulate, apply, and expand principles of law necessary to provide order to family, social and economic life. Even
when the court is not directly involved in entering orders in a particular case, negotiations take place in the “shadow
of the law” and precedents created by litigation provide a framework for parents’ expectations.
Courts can also protect the vulnerable through due process based procedures. For example, courts play an essential
role in protecting victims of violence. At approximately the same time as our concerns about families experiencing
separation and divorce have increased, our collective awareness of the dangers and problems that family violence
creates for parents and children in reorganizing families has also amplified, as has the legal system’s response to it.
Every court has a process for emergency orders when there is an allegation of abuse associated with the filing.
Courts recognize and act on the need to identify those cases as early as possible, providing additional access and
oversight by the court. Protecting victims from violence, holding abusers accountable and, ideally, setting parties on
a course of rehabilitation are core functions of the legal system. In this regard, courts need procedures to protect
victims of domestic violence and to address any mental health or substance abuse issues that may be exhibited by
litigants.
The family court is, however, overwhelmed with a deluge of cases and diminishing resources that threaten its ability
to perform its core functions. Many cases may not require the protection or enforcement functions of the court, but
rather, the administrative function of entry of decree. In order to determine what functions are needed and dispense
those functions as fairly and efficiently as possible, family cases must be triaged so that the protection and
enforcement cases can be prioritized and given their full due. Shrinking resources demand that court services be
deployed efficiently, effectively, and only where necessary.

B. The Limits of the Adversary Process for Separating and Divorcing Families
Although adversary procedures are rooted in due process of law and perform essential social functions, they do not
meet the needs of many reorganizing families who look to the courts for solutions. The adversarial process required
for judicial fact-finding and enforcement of judicial orders bears with it significant emotional and financial costs.
The process by which “bad” behavior and “deficient” parenting is alleged by one parent regarding the other in an
effort to buttress his or her position in court exacerbates existing hostility and engenders long-term mutual distrust.
As one critic colorfully put it, "the formal nature of the courts pits the parties against one another like two scorpions
in a bottle, at a time when they are most angry and hostile toward one another." 2
Children experiencing parental separation and divorce tend to adapt best when both parents are involved in their post
reorganization life and they receive safe and competent parenting. Participation in litigation or adversary
negotiations impels parents in the opposite direction – toward antagonistic positions which imperil children and

2

Janet Weinstein, And Never the Twain Shall Meet: The Best Interests of Children and the Adversary System, 52 U.
MIAMI L. REV. 79, 132-33 (1997).
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prolong litigation. It may be difficult for parents to retreat from such opposition, and the result is frequently
protracted delays and unnecessary expenditure.
Litigation over children is costly to the emotional, economic and educational health of children, their families, and
ultimately, the community.

C. Problem Solving and Planning Procedures
Recognizing that adversarial procedures are essential but do not fit the needs of most separating and divorcing
families, family courts have incorporated processes such as mediation and education into the range of services they
offer. These future-focused, problem solving services encourage parents to resolve their disputes without an
adversary trial. Research and experience have established that a significant percentage of separating and divorcing
parents benefit from these services. They are well regarded by parents, and save the parties and communities the
emotional, educational and economic costs associated with contentious separation and divorce.
Therefore, the overall goal for social policy is not to eliminate the necessary role of litigation, but rather to cabin it
and to create alternatives better suited to the realities of family reorganization than the OK Corral. Hospitals must
have operating rooms, but most patients do not begin or end up there. So, too, courts must have a range of services
available besides litigation. Making services such as parent education, mediation, and financial planning widely
available is a sound investment in family stability and productivity; helping parents make their own decisions
through the separation and divorce, in turn, prepares them to continue doing so without the need for judicial
intervention and the adversarial process.

D. Court and Community Collaborations to Aid Separating and Divorcing Families
These court-annexed problem solving services are not widely available in many communities, and are the first
services to be cut in the specter of fiscal uncertainty and decline. If budgetary choices have to be made, it is entirely
understandable that the courts must put resources toward the core functions of fact finding and order enforcement.
On the other hand, families who do not have access to problem solving services are left adrift, and they must
navigate the considerable challenges of separation and divorce without essential assistance.
Providing problem solving services for separating and divorcing families is a community responsibility, not just a
judicial responsibility. The welfare of the entire community- especially its children- is impacted by how the
members of the reorganized family relate to each other. Non-profit institutions, universities, and the private sector
have a critical role to play in collaboration with family courts to insure that separating and divorcing families receive
the help and support they need. Interdisciplinary collaborations between law, social work, psychology, dispute
resolution, and financial planning are fundamental components of those problem solving services. Making them
widely available in a cost effective way will meet the needs of the majority of families who are undergoing
reorganization and planning for their future.

II.

SEPARATING AND DIVORCING FAMILIES, COURTS AND
COMMUNITIES: A 21ST CENTURY PERSPECTIVE

How have court proceedings for separation and divorce evolved over the last few decades, particularly with respect
to parenting rights and responsibilities? As a threshold, we note that divorce has undergone what one scholar has

7

3

characterized as a "silent revolution." Not so long ago, divorce was a scourge and a sign of personal failure, and
having a child out of wedlock a moral wrong. In 1969, California became the first state to eliminate fault-based
4

grounds for divorce. By 1976, forty-six other states had effectively removed fault impediments to dissolution,
either by replacing their fault-based divorce statutes with pure no-fault legislation or by adding no-fault provisions
to their existing grounds for divorce.
no-fault.

5

However, only in 2010 did the last fault-based divorce state finally move to

6

Even in a no-fault model, our society has clung, to a greater or lesser extent, to the myth that divorce is akin to a
private civil case, in which the parties are pitted against one another with attorneys to represent them. In the end
there will be winners and losers, economically and regarding the parent-child relationships.
One or both parties may file dissolution or child custody petitions. The filing commences an action, which is then
monitored by the court staff. Evidence is presented if matters are contested. The court makes a final decision
apportioning the incidents of the family relationship – parenting, support, property- in a final order that determines
the rights and responsibilities of the parties for the future. As we will discuss, many states have modified the
traditional adversarial system to incorporate problem solving procedures such as mediation and parent education.
When those procedures either do not exist or do not result in an agreement, however, courts typically default to the
traditional adversarial system: the same system that applies in a complex anti-trust case or a criminal burglary case.
As discussed above, the adversary model of dispute resolution is rooted in due process and recognizes that important
legal rights govern the resolution of disputes between parents arising from separation and divorce. Both it and the
problem solving procedures of the family court have, however, come under intense challenge from the confluence of
a number of interrelated legal and social factors, including:

A. An Increase in Separation and Divorce
Currently, the probability of Separation or Divorce for the average couple marrying for the first time is estimated to
7

be somewhere between 40 and 50 percent. The rate of divorce is even higher for those in second and third
8

marriages, with some estimates as high as 60 percent. Overall, this means that one million children live with
parents who are in the midst of a divorce each year.

9

Marriage, divorce, and the accompanying family transitions in America have changed radically over the last fifty
years. The divorce rate in America has nearly doubled since the 1960’s, having declined somewhat in the last twenty

3

See generally HERBERT JACOB, SILENT REVOLUTION: THE TRANSFORMATION OF DIVORCE LAW IN THE UNITED
STATES (1988) (stating that the change from fault to no-fault divorce was a “silent revolution” not subject to
significant political controversy).
4
Id. at 59; CAL. FAM. CODE § 2310 (1994).
5
JACOB, supra note 3, at 80.
6
N.Y. DOM. REL. §170(7) (2010).
7
THE NAT’L MARRIAGE PROJECT, THE STATE OF OUR UNIONS; MARRIAGE IN AMERICA, 2011, 67, 75-6 (2011),
available at www.stateofourunions.org [hereinafter “STATE OF OUR UNIONS”].
8
Susan Pollet, Still a Patchwork Quilt: A Nationwide Survey of State Laws Regarding Stepparent Rights and
Obligations, 48 FAM. CT. REV. 528, 529 (2010).
9
Karen S. Peterson, Kids of Divorced Parents Straddle a Divided World, U.S.A. TODAY, July 13, 2003, available at
http://www.usatoday.com/news/health/2003-07-13-divorce-usat_x.htm; see also DIANA B. ELLIOT & TAVIA
SIMMONS, U.S. CENSUS BUREAU, MARITAL EVENTS OF AMERICANS: 2009 (2011), available at
http://www.census.gov/hhes/socdemo/marriage/data/acs/index.html (stating that, in 2009, 1,100,401 children (or 1.5
percent) lived with a parent who had divorced in the last 12 months).
8
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years after peaking in the 1980’s. Some researchers attribute this decline to the rising number of couples choosing
to cohabitate or to have children outside of marriage, suggesting that there would not have been any decline in the
11

divorce rate if these couples had not chosen to “opt out” of marriage. Increasingly, people are choosing not to
marry at all. “About 41% of births in the United States occur outside marriage, up sharply from 17 percent three
12

decades ago.” In 2009, 69% of children under the age of 18 lived with two parents; 27% lived with one parent, the
majority being with the mother; and the remaining 4% lived with neither parent. The increase in separation and
divorce of families in the context of the changing landscape of America’s family structures continues to challenge
our current traditional adversary model.

13

B. An Influx of Cases
The family courts have, in effect, become an emergency room for family problems when separating and divorcing
parents have nowhere else to turn for help in addressing their problems with each other and their children.
Nationwide conclusions about disposition statistics are not available for separation and divorce related filings, in
part because different states keep data so differently. However, in 2009 the National Center for State Courts
examined and compared the domestic relations caseloads of 36 jurisdictions, finding that 25 of these 36 jurisdictions
14

had clearance rates of less than 100%. This means that more cases are entering the system each year than are being
disposed of in a year timeframe. The study demonstrates that the “inherent complexities of domestic relations cases
seem to have a direct effect on the court’s ability to dispose of as many cases as are introduced into their system
15

each year.” These findings show that domestic relations cases are staying on the court’s dockets longer and are
increasing the burdens on the courts.
Family courts are, effectively overwhelmed and disputes arising from separation and divorce are a major component
of that overload. The result can be significant delays, and those delays in final resolution increase anxiety and
uncertainty at a time when parents and children need stability to reorganize their lives. If the matter is contested, the
in-court process includes possible temporary orders hearings, motions, status conferences and final orders hearings.
Forensic mental health trained evaluators may be appointed to help the court assess the best interests of children,
often leading to a lengthy and costly investigation into family history and relationships. Discovery is also a
possibility; increasingly, discovery of electronically stored information is sought, which can be expensive and
complex. All of these expenses associated with the legal process are incurred at a time when family finances are
strained by the added costs of operating two households rather than one and childcare is difficult and costly to
obtain, requiring many parents to work less time in employed positions.
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Robert E. Emery et. al, Divorce Mediation: Research and Reflections, 43 FAM. CT. REV. 22, 23 (2005) (citing U.S.
CENSUS BUREAU, CURRENT POPULATION REPORTS; MARRIAGE, DIVORCE AND REMARRIAGE IN THE 1990’S (1992)).
11
Emery et al., supra note 10, at 23. See also STATE OF OUR UNIONS, supra note 7, at 75-76 (stating that between
1960 and 2010 the number of unmarried couples in America increased more than seventeen-fold). Over 40 percent
of cohabitating households contain children. Id.
12
Jason DeParle, Two Classes Divided by ‘I Do’, N.Y. TIMES, July 14, 2012, available at
http://www.nytimes.com/2012/07/15/us/two-classes-in-america-divided-by-i-do.html?pagewanted=all; see also
NAT’L CTR. FOR HEALTH AND STATISTICS, CTR. FOR DISEASE CONTROL AND PREVENTION, BIRTHS: FINAL DATA FOR
2010 3 (2012), available at http://www.cdc.gov/nchs/nvss.htm (stating that in 2010, 40.8 % of births were to
unmarried women).
13
U.S. CENSUS BUREAU, LIVING ARRANGEMENTS OF CHILDREN: 2009 (2011), available at
http://www.census.gov/prod/2011pubs/p70-126.pdf.
14
NATIONAL CENTER FOR STATE COURTS, COURT STATISTICS PROJECT; DOMESTIC RELATIONS CASELOADS PROVE
DIFFICULT TO DISPOSE (2012) available at http://www.courtstatistics.org/.
15
Id.
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C. An Influx of Self-Represented Litigants
Another development that impacts court resources is the growth of the number of self- represented litigants. The
court process is shaped by procedures established to comply with due process guarantees. It assumes that parents
will be represented by lawyers to navigate legal procedures, present evidence and advise them along the way.
Contrary to that interpretation, somewhere between 60% and 80% of cases arising from separation and divorce
16

nationwide are estimated to proceed with at least one party, and frequently both parties, representing themselves.
Parents also switch between having a lawyer, and not, then hiring another lawyer, throughout the process, adding to
the time, economic, and emotional costs of separation and divorce.

17

Litigants generally have difficulty affording legal services as currently provided, fail to understand when a lawyer
may be helpful to their problem, are reluctant to talk to an attorney, and do not use attorney services for the majority
of their legal problems.

18

As a consequence, many litigants are resentful of our legal system and lawyers, fail to

resolve their disputes satisfactorily and may even lose their rights as a result.

19
20

Legal aid in divorce proceedings is increasingly not available to the indigent, let alone to those of modest means.
A difficult economy has led many individuals to handle their legal issues without the benefit of full legal
21

representation. Fewer clients are willing to pay an attorney’s regular hourly rate for the costly activities of
litigation, such as time spent traveling to and from the courthouse, waiting for the case to be called, and formal
discovery.

22

There are suggestions in the literature that increases in self-representation also result from a widespread distrust of
23

24

lawyers and the availability of legal information from sources like the Internet. As a 2002 Oregon Task Force
reported after statewide public hearings on the divorce system, "Many pro se litigants can afford lawyers. They do
not seek the legal representation they need because they fear to consult a lawyer would be to shake hands with the
tar baby."

25

Couples who wish to divorce cooperatively are wary that lawyers will aggravate and prolong conflict
26

and that seeking legal representation will impede their ability to control the dispute resolution process. With the
availability of legal information from sources like the Internet and self-help books, the options for the potential
16

Carolyn D. Schwarz, Note, Pro Se Divorce Litigants Frustrating the Traditional Role of the Trial Court Judge
and Court Personnel, 42 FAM. CT. REV. 655, 657 (2004) (citing Amanda Ripley, Who Needs Lawyers?, TIME, June
12, 2000, at 62).
17
Lynn Mather, Changing Patterns of Legal Representation in Divorce: From Lawyers to Pro Se, 30 J. L. SOC’Y
137, 141 (2003).
18
Robert E. Hirshon, The Importance of Unbundling Legal Services, 40 FAM. CT. REV. 13, 14 (2002).
19
Id.
20
TASK FORCE TO EXPAND ACCESS TO CIVIL LEGAL SERVICES IN NEW YORK, REPORT TO THE CHIEF JUDGE OF THE
STATE OF NEW YORK (Nov. 2011) available at http://www.nycourts.gov/ip/access-civil-legal-services; Mather,
supra note 17, at 139-40; see also ANDREW SCHEPARD, CHILDREN, COURTS AND CUSTODY: INTERDISCIPLINARY
MODELS FOR DIVORCING FAMILIES 40 (2004) (stating “[e]ligibility for legal services is generally limited to those
with annual incomes below federal poverty guidelines (approximately $12,000-$14,000 for a family of four), and
there are not enough legal services lawyers to meet the demands of the burgeoning caseloads”).
21
Elliot A. Anderson, Unbundling the Ethical Issues of Pro Bono Advocacy: Articulating the Goals of LimitedScope Pro Bono Advocacy for Limited Legal Services Programs, 48 FAM. CT. REV. 685, 696 (2010).
22
Franklin R. Garfield, Unbundling Legal Services in Mediation: Reflections of A Family Lawyer, 40 FAM. CT. REV.
76 (2002).
23
S. K. Berenson, A Family Law Residence Program?: A Modest Proposal in response to the Burdens Created by
Self-Represented Litigants in Family Court, 33 RUTGERS L.J. 105 (2001).
24
Mather, supra note 17, at 142.
25
William J. Howe III, Introduction to the Oregon Futures Report, 40 FAM. CT. REV. 473, 473 (2002).
26
SCHEPARD, supra note 20, at 42-3 (2004).
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divorcee have grown.

27

Parties now have instant access to legal information, advice, forms, and specific

information about the divorce laws of each state.

28

Significant numbers of parents who do engage counsel express dissatisfaction with their attorneys. A 1999 survey
of divorcing parents and their children in Connecticut validates these concerns. Many parents and children reported
that their attorneys failed to provide adequate guidance, information or quality of services. They also complained
that the adversary divorce process took control of their lives and that it was too long, too costly and too inefficient.

29

Whatever the cause, the increase in self-representation means that more parents are navigating an intricate and
adversarial legal process without the guidance and perspective provided by counsel. This system has the potential to
dramatically change parents’ relationships with their children and with each other. In addition, self-represented
litigants place strain on the court system, as courts have to adjust their processes to accommodate persons
unschooled in the law and in legal procedures.

30

Many courts have established programs to provide self-represented

parents with education on how to be a litigant in separation and divorce.

31

The role of the judge in a family case involving self-represented litigants is also more complex. Judges must master
all aspects of family law because they cannot rely on the attorneys to raise all relevant legal issues. Judges are often
conflicted about how much help to provide a self-represented litigant so that he/she avoids mistakes and still
complies with legal procedures, fearing they will be compromising their neutrality and impartiality in providing
32

assistance. In July 2010, the ABA conducted a nationwide survey of approximately 1,200 state trial judges on the
issue of pro se litigation. The judges responded that litigants are generally doing a poor job of representing
themselves and are burdening the courts.

33

Many state court judges around the country view the rise in self-

represented litigants as one of the foremost challenges facing the system.

34

D. Changes in Substantive Family Law Creating More Discretion and Contention
The pace of change in the substantive law and procedural rules applied by the courts in separation and divorce
disputes has increased at the same time that legal representation is declining. As one scholar recently summarized:
“Marriage and divorce law - and related social norms about family life - started changing in the nineteenth
century, but much of the change occurred in the last fifty years. Formerly, adultery was grounds for
divorce, sometimes the only ground. Now, with no-fault divorce, whether a spouse committed adultery is
irrelevant to whether spouses can divorce and generally has no bearing on other issues in a divorce. A
couple’s property is now generally considered joint “marital property” regardless of who is the title owner
or who contributed the property after marriage. The law of alimony has changed so that both husbands and
wives can receive alimony (often called “spousal support” or “maintenance”) and, instead of a lifelong
27

Margaret B. Flaherty, How Courts Help You Help Yourself: The Internet and the Pro Se Divorce Litigant, 40
FAM. CT. REV. 91 (2002).
28
Mather, supra note 17, at 141.
29
Marsha Kline Pruett & Tamara D. Jackson, The Lawyer's Role During the Divorce Process: Perceptions of
Parents, Their Young Children, and Their Attorneys, 33 FAM. L.Q. 283, 298 (1999).
30
Connie J. A. Beck, et. al., Divorce Mediation with and Without Legal Representation: A Focus on Intimate
Partner Violence and Abuse, 48 FAM. CT. REV. 631, 632 (2010).
31
A National Conference on 'Unbundled' Legal Services October 2000, 40 FAM. CT. REV. 26, 27 (2002).
32
See generally Schwarz, supra note 16 (stating that it is difficult for a trial court judge to ensure all litigants have a
fair trial without compromising their neutrality).
33
Richard W. Painter, Pro Se Litigation in Times of Financial Hardship-A Legal Crisis and Its Solutions, 45 FAM.
L.Q. 45 (2011).
34
See Beck et. al., supra note 30, at 640 (stating that “pro se litigants place considerable burdens on the family court
system due to both their sheer numbers and their lack of legal knowledge”).
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commitment, it is intended to be transitional assistance promoting self-sufficiency. Courts no longer follow
the “tender years doctrine,” so that there is no legal presumption that mothers get physical custody of
young children after divorce. In addition, the federal government required states to adopt child-support
guidelines based on the incomes of both parents.”

35

The social changes undergirding these shifts in legal doctrine are also dramatic: more mothers of young children
36

than ever before in history are returning to work soon after their baby is born;

more fathers are working at home,

or are choosing jobs that enable them to be more hands-on involved with their children;
children and using technology to have children biologically have multiplied;
39

incomes have remained stable;

38

37

options for adopting

costs of living keep rising while

more couples are engaging in prenuptial and post-nuptial contracts;

states authorize same-sex marriages and adoptions.

40

and some

41

All of these conditions have led to dizzying changes in families and courts for which there is no clear direction.
Some of these changes such as the creation of formulas for awarding child support create more certainty and ease of
application. Others, while promoting gender equality and the best interests of children, also create less certainty in
application. Less certainty in application can lead to greater contention and conflict and a greater reliance on
judicial discretion for final determination: a particular concern as many judges receive little or no training prior to
being assigned to family court.

E. Recognition that Separation and Divorce Creates Economic, Behavioral, Emotional,
and Educational Risks for Children
The well-being of children raised in single-parent families, on average, is less than children raised in two-parent
families with respect to aggregate measures of emotional health, behavioral adjustment, economic well-being, and
educational achievement. Furthermore children who have been subjected to a contentious divorce or whose parents
35

John Lande, The Revolution in Family Law Dispute Resolution, 24 J. AM. ACAD. MAT. L. 411, 412 (2011).
U.S. CENSUS BUREAU, CURRENT POPULATION REPORTS; MATERNITY LEAVE AND EMPLOYMENT PATTERNS OF
FIRST TIME MOTHERS; 1961-2008, 1 (2011) available at www.census.gov/prod/2011pubs/p70-128.pdf (stating that
the participation of mothers in the labor force has increased over the last three decades and that 62 percent of women
with a birth in the last year were working in 2008).
37
Solangel Maldonado, Beyond Economic Fatherhood: Encouraging Divorced Fathers to Parent, 153 U. PA. L.
REV. 921, 921-22 (2005) (stating that married fathers are dedicating more time to their children than ever before, and
fathers are now more likely to take paternity leave, to exit the workforce to take on a primary parenting role, or to
place child-rearing goals above career goals).
38
See generally Olga Batsedis, Embryo Adoption, 41 FAM. CT. REV. 565 (2005); Susan L. Brooks, The Case for
Adoption Alternatives, 39 FAM. CT. REV. 43 (2001); Richard R. Bradley, Making a Mountain Out of A Molehilll: A
Law and Economics Defense of Same Sex Foster Care Adoptions, 45 FAM. CT. REV. 133 (2007); Elizabeth E.
McDonald, Sperm Donor or Thwarted Father? How Written Agreement Statutes Are Changing the Way Courts
Resolve Legal Parentage Issues in Assisted Reproduction Cases, 47 FAM. CT. REV. 340 (2009); Bruce L. Wilder,
Assisted Reproduction Technology: Trends and Suggestions for the Developing Law, 18 J. AM. ACAD. MATRIM.
LAW. 177 (2002).
39
Conor Dougherty, Income Slides to 1996 Levels: Median Household Earnings Fall for Third Year, Census Says,
WALL ST. J., Sept. 14, 2011, at A1 (quoting 2010 Census Bureau Report).
40
Donna Beck Weaver, The Collaborative Law Process for Prenuptial Agreements, 4 PEPP. DISP. RESOL. L. J. 337,
337 (2004); Laura Petrecca, Prenuptial Agreements, Unromantic but Important, U.S.A. TODAY (March 11, 2010,
9:42 AM), http://www.usatoday.com/money/perfi/basics/2010-03-08-prenups08_CV_N.htm.
41
See Edward Stein, The Topography of Legal Recognition of Same-Sex Relationships, 50 FAM. CT. REV. 181 (2012)
(recognizing that six states- Connecticut, Iowa, Massachusetts, New Hampshire, New York and Vermont- and the
District of Columbia allow same sex couples to marry, while several other states have broad relationship recognition
laws and/or give comity to other state relationship recognitions); See also GARY J. GATES, ET AL., ADOPTION AND
FOSTER CARE BY GAY AND LESBIAN PARENTS IN THE UNITED STATES 2 (2007), available at
http://escholarship.org/uc/item/2v4528cx#page-1.
36
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struggle for years with divorce-related emotional and financial issues may have difficulties into adulthood that range
from feelings of sadness and vulnerability, to problems with relationships with other adults, to more serious mental
health issues. As stated in a recent article in the New York Times: “[A] large body of research shows that [children of
single parents] are more likely than similar children with married parents to experience childhood poverty, act out in
class, become teenage parents and drop out of school.”

42

These statistics in no way reflect a criticism of single or divorced parents, who typically raise children in difficult
circumstances and are usually successful. However, these well-documented empirical facts persist across long-term
studies of families from different countries, cultures, and socioeconomic backgrounds. As a society, it would be
counterproductive for us to stand resolutely by, advocating the benefits of two-parent families, without providing the
services and resources to help families negotiate key transitions of separation and divorce. These facts call for a
court and community response to support families in functioning more effectively after separation or divorce and to
keep both parents safely and positively involved in the lives of their children to the fullest extent possible given each
parent’s capacity to nurture his/her children. These responses promote family health.
The risks to healthy development inherent in single parenthood stem in large part from the strong link between
poverty and single parenthood. Children who live in a household with only one parent are substantially more likely
to have family incomes below the poverty line than are children who live in a household with two parents.
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Families are economically hit by the financial burdens resulting from a Separation or Divorce.
The separated
parents will have to adapt to the reality that the income used to support one household will now have to be used to
support two households. Consequently children, particularly adolescent children, experience fear and uncertainty
about their parents’ financial situation and how it will affect them.

45

However, the disadvantages of growing up in a single-parent family are not limited to economics. Less adult
46

involvement in children’s lives leads to less adult investment in their emotional development and education.
Studies have established that father absence accompanying separation and divorce, in particular, correlates with
greater risk of educational and cognitive deficits in children, and with greater behavioral problems including early
47

pregnancy, drug use, and involvement in the juvenile justice system.
Children in single-parent families score
lower on virtually all indicators of childhood stability and quality of life than do their counterparts living with two
parents. Overall, these children tend to be pessimistic about their capacity to master life’s opportunities and
problems and about developing lasting relationships with others, a pessimism that reduces their aspirations for
48

achievement and weakens their physical and mental health.
Children in single-parent families are, in general,
more likely to be in poor physical health, have a higher rate of suicide and mental illness, and suffer more accidents
and injuries than children in two-parent families.
Educational problems for children begin during the period preceding the parents’ separation, and continue thereafter.
One study measured the effects of divorce on children’s emotional well-being and educational achievement among
10,000 adolescents at four points in time – three years and one year before the divorce and one year and three years
after it. Compared with their peers in intact families, children of divorce fared less well on all measures at all points
in time. By three years after the divorce, their emotional well-being had improved, but their success in school
continued to decline. The researchers speculate that this permanent drop in academic achievement results from the
42
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children of divorce falling behind in their educational progress and either not catching up or losing motivation even
after their emotional life stabilizes. The specific data on the effects of divorce on the educational success of children
is reinforced by the general data on the educational achievement of children in single-parent families.

49

F. Recognition that Continuing Conflict between Parents Exacerbates the Risks for
Children Arising From Separation or Divorce
Separation and divorce is not, however, an economic, emotional, and educational death sentence for a child.
Children adapt and adjust if they are supported by well-functioning, competent parents who continue to maintain
high expectations and provide structure, discipline, and warm emotional support during the transitions of separation
and divorce.

50

Highly conflicted parents, however, may view their child as a possession to be won instead of a loved one to be
nurtured, protected, and emotionally supported. It is hard for such parents to function effectively if they are in
constant combat with each other over how to raise a child let alone using the child to hurt each other. Parental
conflict drains economic and emotional resources from parents that should be devoted to children and distracts
children from their age appropriate focus. Moreover, although most litigation between parents is eventually settled
short of trial, "the hostile and competitive attitude which prospective litigation creates pervades the entire process of
negotiating a settlement."
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Decades of research clearly shows that the level of conflict between parents is one of the most important influences
on how well children cope with the challenges that separation and divorce present. While experts disagree about the
magnitude and long-term effects of divorce on children, all researchers acknowledge that "parental conflict is toxic
52

for children in divorce." The more pervasive and the higher levels of parental conflict to which children are
exposed, the more negative the effects of family dissolution.
Children "caught in the crossfire of parental acrimony" are at increased risk for a myriad of emotional, behavioral,
and psychological problems because parents who are in constant conflict do not:
•

provide positive role models for their child about handling challenges in their own lives;

•

make compromises that allow the children to have beneficial relationships with both;

•

plan effectively together; or

•

make choices that support children’s ongoing developmental interests and activities.
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Compromise and adjustment of parent-parent and parent-child relationships are particularly difficult to achieve
through the adversarial system. They are fluid, continuing to evolve before, during, and after court proceedings.
Cases involving readjusting parenting arrangements are thus not like civil cases involving awards of money, where
the parties may never have to see one another again , let alone parent a child together. Family disputes involving
children are not well suited to final resolution by a court in a one-time static determination of parenting
49
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responsibilities. Furthermore, there is a need for fluidity and flexibility which is ill served by a line in the sand
approach. A parenting plan which splits a young child’s time equally between parents does not necessarily continue
to be appropriate when the child turns twelve and must practice daily for a soccer team or when one parent gets a
new job with greater responsibilities. Flexibility and changes in parenting decrees are, however, disfavored by
substantive law and the significant emotional and economic costs of bringing an already decided matter back to an
already overcrowded court in an adversarial-based proceeding. Problem-solving procedures such as mediation are
better suited to the intricate adjustments of human relationships that effective separation and post-divorce parenting
requires.
Parental conflict also can negatively affect parent-child relationships. As Robert Emery notes, the modal level of
contact between many divorced, non-residential parents and their children ranges between every other weekend and
several times a year, and the frequency of this contact drops off sharply over time, particularly in conjunction with
events such as remarriage or relocation.
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Some research involving noncustodial fathers suggests that the win/lose

orientation of adversary divorce procedures contributes significantly to this disengagement process.
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Litigants, too, tend to express dissatisfaction with the adversary process, even when they prevail at trial. For
example, between 50% and 70% of participants in a nationwide study of custody cases in the mid 1990's
56

characterized the adversarial system as "impersonal, intimidating and intrusive." Similarly, 71% of divorcing
parents in a Connecticut study reported that the court process escalated their level of conflict and distrust "to a
further extreme."
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More generally, surveys have found that "the complexity of litigation leaves many individuals

feeling lost, confused and uninvolved."

58

The actual comments of children reflecting on their experience of separation and divorce reinforce the conclusions
of empirical research. While each child’s experience of this difficult transition is unique, common themes of shock,
anger, and loss predominate. For example:
“I think it is rare that a child sees their parents getting divorced before it happens. For me it came as quite
a shock, which in retrospect seems a bit naive considering how much my parents were fighting openly
before they told me they were getting divorced. I think that, at least for me, a lot of my strength came from
my security in my family unit and knowing that would never go away, regardless of what other bad things
happened. When that got destroyed and my dad left, I was completely devastated. When I found out, I was
angry and felt very betrayed. I had seen the effects the separation had already taken on my mom and that
made me very scared.”
In a study of children seven years or younger, a 7-year-old girl declared, “I never want to see my father
again, except if he’s back with my mom.” With the toy houses and figures, she played sequences of
“squishing” the dad to death. One six year old explained: “It starts with love, then you don’t live together,
54
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then you get unmarried, then you love other people, go back and back and back and forth and back and
forth.” He picked up a Slinky from his toy box and slowly stretched it With the Slinky fully extended, he
concluded, “and then . . . you break.” With that, he let the Slinky snap close and crash to the floor.”

G. Conflicted Separation and Divorce Generates High Costs to Parents and Business
Productivity
While exact calculations are hard to come by, most estimates attribute highly significant aggregate costs of divorce
to individuals and communities. 59 The estimated costs of divorce in one comparatively small state (Utah) have been
calculated at $414 million per year ($448 million in 2010), which includes $300 million ($324.6 million in 2010) in
direct and indirect costs to both the state and federal government.60 The estimated costs of divorce nationally are
estimated at $33.3 billion annually ($36 billion in 2010).61
As these numbers reflect, the delay and tension from conflict and instability in transitioning families has impacts
beyond the children and parents involved.62 It also decreases parents’ economic productivity, thus impacting the
workplace.63
Divorce and marital strife can negatively impact workplace productivity, either by increased absences or decreased
output while the employee is at work. 64 An employee in the throes of a domestic relations matter is distracted,
angry, and depressed, has more absences from work, and while at work, is less productive.65 When the legal process
drags on – too often for years – the employee is drained financially and emotionally. 66 The result is a less
productive employee.67
To illustrate, a 1996 study found that as marital distress increased, work-loss days increased at a rate of 1.34. work
loss days.68 This was true for men married 10 years or less. 69 These results are consistent with studies from other
countries.70 A Canadian study found that divorce was related to a 7% drop in labor force participation among men.71
Other European studies have shown that divorce or domestic strife strongly predicts increased absences from work
due to health issues.72
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Marital strife also can impact an employee’s attitude about work. 73 There is a demonstrated correlation between
family stress and job burnout or satisfaction. 74 Marital quality plays a significant role in job satisfaction; negative
family support is related to job burnout. 75
Employee Assistance Programs (EAP) identify marital conflict as one of the most prevalent problems in the
workplace (25 percent); approximately 35 percent of all EAP cases began or developed into marital or family
therapy.76 One-third of the clients in a federal EAP program cited marriage, relationships and family issues as the
primary presenting problem. 77 Marital discord may be even more prevalent; in a 2004 Warren Sheppel research
report, an employee assistance consultant suggested that as much as 75 percent of counseling could be related to
marital problems even if it is not the presenting problem, because marital discord is often manifested or depicted for
EAPs as workplace stress.78 A 2004 study supports this assertion: nearly two-thirds of employees in family therapy
available through their EAP reported serious family problems in their lives and a need for services. 79
Family conflict also has been linked to other kinds of individual problems.80 Mental health, domestic violence,
impaired immune function and addiction have all been linked to diminished job performance and absenteeism.
Emotional and personal problems are associated with increased absences, tardiness, on-the-job injuries, property
damage, medical claims and employee turnover.81 It is also a significant public safety concern as personal problems
have been implicated in 80 to 90 percent of industrial accidents. 82
Lastly, domestic violence, which is often implicated at the time of separation and divorce, has significant impacts on
work performance. Studies have shown that between 35 and 74 percent of battered women report being harassed at
work by their partner. Almost half of domestic violence victims miss at least three days of work every month and
70 percent report “having difficulty” performing their jobs. 83 It is estimated that victims of domestic violence loose
nearly eight million days of paid work, equivalent to more than 32,000 full-time jobs, annually in the United
States.84 Victims miss work to recover from or seek care for injuries, attend counseling sessions, find new housing,
develop safety plans, obtain legal advice and be present for court proceedings. 85 Sixty percent of victims have been
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reprimanded at work for abuse-related problems such as tardiness or interference with work. 86 In addition to the
effects on victims, coworkers are less productive due to stress and distraction, and perpetrators also tend to miss
work days and are distracted on the job.87 Various studies have estimated the annual organizational cost of domestic
violence could reach as high as five billion dollars nationwide and the value of annual lost productivity could be as
much as $727.8 million.88

III.

PROBLEM SOLVING PROMOTING PROCESSES AND THE
FAMILY COURT- THE “VELVET REVOLUTION”

Faced with the realities summarized above, family courts have been edging toward a different model that is
responsive to the research and the realities of separating and divorcing families. Many states and other countries
like Australia have adopted a revolutionary concept: Family Courts, where families have access not just to the incourt process, but also to a range of additional court-annexed services such as counseling, education and mediation,
and family court case managers or facilitators to provide a one-stop forum for helping families work through their
89

problems effectively.
States such as Oregon and Hawaii have developed a rich family-court model that is
designed to serve families in need and to funnel people through the system with as little collateral damage as
possible.

90

Thus, in the early 2000’s, most courts in the United States were moving toward a therapeutic model for family cases,
where court involvement was reserved for the most complex, conflicted, or dangerous cases, or where judges
actively managed the case through a series of processes designed to help the parties resolve their own disputes.
The result has been another revolution in divorce and custody processes, this time what a scholar has called a
“velvet revolution.” “This paradigm shift has replaced the law-oriented and judge focused adversary model with a
more collaborative, interdisciplinary and forward-looking family dispute resolution regime. It has also transformed
the practice of family law and fundamentally altered the way in which disputing families interact with the legal
system.”
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In many jurisdictions today, parents of children are required to attend parent education as a prerequisite to obtaining
a decree of dissolution.
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In other jurisdictions, mediation continues to be another mandatory component.
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states have looked beyond these services and provide parents with early neutral evaluation.
developed a form of triage that attempts to match available services to family needs.

94

Still others have

95

Research suggests that these attempts to formulate problem solving focused alternatives to the adversary process for
separating and divorcing parents have yielded positive results. "[D]ivorce education, custody mediation, and
mediation/arbitration interventions for parents in high conflict are often effective in reducing conflict and promoting
communication between parents during and after separation or divorce."

96

A. Mediation
Mediation is a dispute resolution process in which a neutral third party facilitates problem-solving negotiations.
Mediators stimulate parents’ consideration of their own interests, and seek to find common ground and compromises
that will result in creative solutions to impasses. The mediator’s goal is to generate an agreement that satisfies the
parties’ diverse needs and interests
Research supports the conclusion that mediation achieves the goals of promoting parental self-determination,
reducing the emotional and economic costs of resolving custody disputes, and improving parent-child relationships.
“There is considerable evidence of user satisfaction with mediation and some evidence that the agreements reached
97

through mediation are both less costly to the conflicting parties and more robust than traditional adjudication.” “If
there is any consistent finding in the mediation research, it is that the participants like the process and view it as fair,
regardless of whether a settlement was reached.”
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California has a long standing program of mandatory mediation of custody disputes. 99 Researchers have found that:
“[i]n California, about 20–30% of the total population of separating families file to resolve their disputes over the
care and custody of their children in court and are thus mandated to mediate. Mediation attains full resolution in
one-half, and partial resolution in two thirds, of these disputes. This solidly researched ‘success rate’ of mediation
supports the philosophy that most couples have the capacity to re-order their lives in a private, confidential setting,
according to their personal preferences, with the relatively limited help of a mediator who focuses on specific
issues.”
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“Mediating couples report liking the focus on the children, the chance to air grievances, the opportunity to
discuss real issues, and having the discussion kept on track . . . Research shows that both men and women
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are more satisfied with mediation than with the adversarial process. Seventy-seven percent of mediating
couples are pleased with the mediation process, but only 40% of litigating couples are satisfied with court
procedure. In fact, 50% to 70% of those litigating express active dissatisfaction with the legal system.”
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Studies report that mediating parents reach a resolution of their disputes more quickly than litigating parents, taking
less than half the time and at lower cost to produce a parenting plan. Even mediating parents who fail to reach
agreement are more likely to settle prior to trial than litigating parents. Mediation is thus a benefit to them because
the issues in dispute have been narrowed and a climate for successful negotiation and agreement created.
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Studies indicate higher levels of participant satisfaction with mediation than with litigation or adversarial
103

settlement.
For example, in a study of divorcing families randomly assigned either to mediate or to continue
with adversarial procedures, Emery and his colleagues found that, on average, parents who mediated were more
satisfied with their participation in the process and with respect to the protection of their rights. Moreover, the
results persisted over time: parents were happier with mediation than with adversarial settlement when they were
first queried 6 weeks after dispute resolution, a year and a half later, and again 12 years after the initial
settlement.
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“[I]t was not the case that the cooperative families chose mediation and the families involved in
105

conflict chose litigation.”
Random assignment to mediation or litigation allowed the researchers to attribute the
statistically significant differences between the groups to the dispute resolution process the parents participated in,
not to outside factors such as attitudes toward each other or to socio-economic status.
Emery and colleagues also found that non-residential parents who mediated their dispute were far more likely to see
their children every week than nonresidential parents who litigated their dispute. The non-residential parents who
litigated were more likely to follow the national trend by dropping out of their children’s lives; the non-residential
parents who mediated tended to be much more involved with their children, through both in-person and telephone
contact. Residential parents reported that non-residential parents who mediated were more involved with discipline,
school, and church activities and in problem-solving than non-residential parents in the litigation control group.
Mediation also promotes respect for law and legal process. Significant numbers of court orders in family
reorganization cases are not complied with by parents. In 2010, 13.7 million parents had custody of 22 million
children while the child’s other parent lived elsewhere, with just over half of these parents (50.6%) reporting either a
formal or informal child support agreement with the child’s non-custodial parent.
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Of those with agreements, only

41.2% report having received the full amount of support owed for the previous year.

107

In 2009, 61% of the $35

108

billion owed for child support was actually received.
For those parents who were still owed support dollars at the
end of 2009, more parents (72.8%) report having received at least some support when they had a partial custody or
visitation agreement with the child’s non-custodial parent compared with those who did not have contact

101

SCHEPARD, supra note 20, at 62-63.
See Joan B. Kelly, A Decade of Divorce Mediation Research, 34 FAM. & CONCILIATION CTS. REV. 373, 376–77
(1996) (describing numerous studies); Connie J.A. Beck & Bruce Sales, Family Mediation: Facts, Myths and Future
Prospects 99 (American Psychological Association, Washington, DC, 2001).
103
Nancy Ver Steegh, Yes, No, and Maybe: Informed Decision Making About Divorce Mediation in the Presence of
Domestic Violence, 9 WM. & MARY J. WOMEN & L. 145, 176 (2003) (citing numerous studies).
104
EMERY, supra note 51, at 206.
105
Robert E. Emery, Easing the Pain of Divorce for Children: Children’s Voices, Causes of Conflict, and
Mediation. Comments on Kelly’s Resolving Child Custody Disputes, 10 VA. J. SOC. POL’Y & L. 164, 172 (2002).
106
TIMOTHY S. GRALL, U.S. CENSUS BUREAU, CURRENT POPULATION REPORTS; CUSTODIAL MOTHERS AND
FATHERS AND THEIR CHILD SUPPORT 1 (2011).
107
Id.
108
Id.
102

20

agreements.

109

These numbers support what a large body of research has previously shown, that non-custodial

parent child contact is positively associated with support order compliance.

110

Higher parental conflict and lower rates of non-custodial parent-child contact following divorce significantly
decreases the likelihood that parents will follow court orders. Studies have emerged to support the conclusion that
non-adversarial dispute resolution methods increase compliance with visitation and child support orders. While the
bodies of these studies are small, the results are promising. In 2004, the Texas Division for Families and Children
initiated a pilot program to increase child support compliance by offering non-custodial parents free attorney
111

consultations and non-adversarial parent conferences aimed at promoting parent-child contact.
Study participants
were those who had been flagged as reporting difficulties accessing their children, with many reporting lack of
112

visitation as the reason for withholding child support.
Of those parents who participated in services, 45% reported
improvement in their visitation situation (compared with 15% of non-participants) and 48% reported more
cooperation with their child’s custodial parent.

113

Furthermore, the percentage of child support paid by non-

custodial parent participants rose from 73% to 86%.
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This program is one of several which reports significant

increases in child support compliance after mediation to resolve access issues.
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Not surprisingly, research indicates that parents who participate in consensual dispute resolution e.g. mediation,
early in their dispute feel a greater commitment to the agreement they have reached and to the other party in the
conflict and are more likely to comply with that agreement as compared to one imposed on them. Parents also
generally prefer consensual processes such as negotiation and mediation to resolution of disputes by court order,
even if they result in unfavorable outcomes. They view consensual processes as subjectively fairer and less stressful
than adversarial dispute resolution.
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These research results must be interpreted with the caveats and conditions that undergird all empirical research.
Mediation is relatively new. There are different ways to conduct it, and there are serious methodological difficulties
in designing definitive studies. Many parents, however, feel that mediation in court-based programs is rushed and
117

mechanical, a “not surprising perception given that in some counties mediation is limited to only one session.”
Several studies, including Emery's research, suggest that women who litigate custody disputes may be more satisfied
with the outcomes than mothers who mediate, at least under the judicial custody standards that prevailed during the
1980's and 1990's. Emery suggests that this finding reflects the fact that mothers in his adversary settlement group
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almost always won full legal and physical custody, while mediation gave fathers more of a voice and was more
118

likely to result in joint legal (but not joint physical) custody arrangements.
Other studies have found no
significant gender differences and have reported that both mothers and fathers were more satisfied with mediation
119

than with adversary settlement of their disputes.
There is much we do not know, but what we do know soundly
supports the conclusion that mediation is preferable to litigation for a majority of separating and divorcing families.

B. Early Neutral Evaluation
Family courts are also experimenting with potentially promising dispute resolution programs such as Early Neutral
Evaluation (ENE). In general terms, ENE is “a nonbinding form of ADR designed to give parties a realistic view of
their case, identify issues, speed up discovery, and encourage settlement. It provides an opportunity to meet an
adversary face-to-face before a neutral third party who has experience in the subject matter being litigated. This
neutral offers parties a confidential opinion regarding the likely outcome of the case and an analysis of the strengths
and weaknesses of each side’s argument.”
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Hennepin County Family Court Services and the Minnesota Fourth Judicial District Family Court use the ENE
Process in child custody disputes. Parties are referred by the court to a male/female team of experienced neutral
evaluators for early feedback on the probable outcome of a full evaluation and an opportunity to negotiate a
settlement. The determination is then conveyed in the form of a recommendation to the parties. Following the
recommendation, the ENE team meets with both sides to shape an agreement that is tailored to meet the needs of the
parties and their families. Approximately 70% of cases are reported to settle. ENE has proven to be a highly
successful program in its first two years, with the majority of cases reaching an early settlement. The ENE program
is believed to reduce the stress and expense of custody disputes for clients, expedite judicial case management,
maximize Family Court Services staff efficiency, and focus subsequent evaluations on critical issues.
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C. Parent Education
“The last three decades have seen a widespread and sustained proliferation of a diverse set of parent education
programs that possess a range of goals, teaching strategies, institutional affiliations and authority. Parent education
represents a departure from previous family court practice because many courts, through mandatory attendance
policies, engage most separated and divorcing parents in services designed to prevent or mitigate divorce-related
risk. This approach mirrors a public health model and contrasts with the traditional family court practice of referring
to services (e.g., mediation, child custody evaluation, parenting coordination) only in response to a legal conflict,
rather than preventing future family conflicts or promoting children’s adjustment. Parent Education programs
encourage parents to become educated about the effects of divorce on children and their role in ensuring their
children’s transition.”
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A recent overview of that the history and development of parent education programs suggests that programs are
“widely disseminated, popular and diverse in their structure, goals and teaching strategies” and “many programs
123

deliver important information to separated and divorcing parents. This is a promising beginning.”
The article
calls for more research and program innovation to determine their influence on the actual behavior of parents.
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D. Triage and Differentiated Case Management
Some family courts have taken steps to meet the needs of parents and children through adopting Differentiated Case
Management (DCM), as the core method of providing services to separating and divorcing families. DCM starts
from the “premise that cases are not all alike and the amount and type of court intervention will vary from case to
case. Under this model . . . a case is assessed at its filing stage for its level of complexity and management needs
and placed on an appropriate ‘track.’ Firm deadlines and time frames are established according to the case
classification.”
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Many courts use DCM in business cases, classifying them as expedited, standard, or complex.
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Many have argued for application of DCM (also referred to as “triage”) to help courts meet the needs of separating
126

and divorcing families.
The state of Connecticut pioneered a combination of intake process and a menu of
services that included mediation; a conflict resolution conference; a brief issue-focused evaluation, and a full
127

evaluation.
The Conflict Resolution Conference (CRC) is a blend of mediation and negotiation processes. The
primary goal of a CRC is to help the parties reach a resolution of their own making; however if the parties are
unable to do so, a court counselor may direct the process; obtain collateral information from individuals or agencies
known to the parties, and offer suggestions as well as recommendations. Attorneys are usually present during the
conference. The Issue-Focused Evaluation (IFE) is a process of assessing a limited issue impacting a family and/or
a parenting plan. The IFE is not a comprehensive assessment of the family, however it is evaluative and it is not
confidential. The goal of an IFE is to define and explore the issue causing difficulties for the family, gather
information regarding only this issue, and to provide a recommendation to the parents and the Court regarding a
resolution to the dispute. It is limited in scope, involvement and duration.
An evaluation of the intake combined with alternative services against a control group for whom only mediation or
comprehensive evaluation was available showed that many positive outcomes accrued to parents and the court
system as a result of adding the new assessment and service alternatives.
detailed below:
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Some of these positive results are

Agreement rates improved significantly, both overall (7%) and for mediation (12%).
Rates of Return to Court for additional services dropped 10% overall and 14% for mediating couples,
indicating that the new services offered alternatives to mediation which assisted in lowering the return rate.
Motions Filed are an indicator of the emotional and economic costs to the family and to the courts. There
were no group differences in the number of cases overall in which motions were filed or the average
number of motions filed per case, suggesting that having available services alone does not change the
culture of litigation. However, in individual cases, there was a 5% reduction in custody motions for the
group exposed to the new services. A small, significant reduction in child-related therapy orders was also
found. This decrease may indicate that issues potentially requiring therapy are being better addressed in
services than they had been previously. Notably, the group differences that were found for custody and

124

Judith S. Kaye & Jonathan Lippman, New York State Unified Court System Family Justice Program, 36 FAM. &
CONCILIATION CTS. REV. 144, 163 (1998). The authors are the former Chief Judge and the then Chief
Administrative Judge and now Chief Judge respectively, of the Courts of the State of New York.
125
See REPORT AND RECOMMENDATIONS OF THE SUPREME COURT OF OHIO: TASK FORCE ON COMMERCIAL
DOCKETS 6 (Dec. 2011) (stating that the task force recommends the establishment of commercial docket programs);
See also Institute for the Advancement of the American Legal System, Roadmap for Reform: Civil Caseflow
Management Guidelines, (Nov. 2009) available at
http://iaals.du.edu/images/wygwam/documents/publications/Civil_Caseflow_Management_Guidelines2009.pdf.
126
Peter Salem, The Emergence of Triage in Family Court Services: The Beginning of the End For Mandatory
Mediation? 47 FAM. CT. REV. 371 (2009).
127
Peter Salem, et al., supra note 96, at 743.
128
See Marsha Kline Pruett & M. Durrell, Family Civil Intake Screen and Services Evaluation: Final Outcomes
Report (May 2009) available at http://www.afccnet.org/.
23





access motions pertained to those motions that required a judge’s involvement. Thus, in a modest way, the
screen and new services may have contributed to fewer motions being filed that pertain to major childrelated issues: where they live, who they live with, and where they go to school. In addition, court time and
costs, measured by judges’ time and input, were also favorably impacted.
Court Costs were significantly reduced. Real cost savings to the court were 110,000 dollars in the first
year, with that difference expanding to 440,000 dollars or nearly a half million dollars by the following
year.
Finally, Agreement rates were higher for families receiving the new services regardless of their marital
status (once married or never married couples), and across legal representation categories (represented or
pro se). Return rates were lower for families receiving services across marital status, as well. Since the
implementation of the screen and new services, dual self-represented couples were more likely to complete
mediation in a shorter period. Therefore, service provision was equally effective across marital status and
representation groups.

E. The Velvet Revolution in the Private Sector
The velvet revolution in family courts described above has in turn led to a velvet revolution in the family law
dispute resolution process as practiced by professionals in the United States. A scholar elaborates:
“Although no-fault divorce, joint custody, and domestic violence laws have generally been quite
appropriate as reflections of social norms and ideals of fairness, they often require difficult decisions using
much vaguer legal standards than in the past. The increasing number and complexity of legal issues has
led to an increase in the legalization and cost of divorce. Family court caseloads have increased and courts
have increased the range of services they provide or require. In addition, a large body of private
professionals in a wide range of fields provide divorce-related services. In response to these developments,
family courts have increasingly embraced: ‘[A] philosophy that supports collaborative, interdisciplinary,
interest-based dispute resolution processes and limited use of traditional litigation. Over the years this
movement--combined with the growing number of challenges families bring with them to the court--has
unleashed the creativity of professionals worldwide, resulting in literally dozens of distinct dispute
resolution processes for separating and divorcing parents. These include multiple models of mediation;
psycho-educational programs; collaborative law; interdisciplinary arbitration panels; parenting
coordination; and early neutral custody evaluation to name just a few.”
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This experience demonstrates increasing recognition that helping parents through the transitions of separation and
divorce requires the skills of multi-disciplinary professionals. These transitions do not present simply a legal
problem, an emotional problem, a parenting problem or a financial problem, but a combination that varies from
family to family. Families are best supported through these transitions when the different disciplines work together
to address its needs holistically.

IV.

THE DILEMMAS OF THE PRESENT

All of this background brings us to the present day. In 2012, in the United States, we are faced with a set of
dilemmas: Despite the fact that state court budgets are less than two percent of the states’ budgets, courts across the
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nation are suffering severe budget cuts affecting their statutory mandates to provide justice.
State judiciaries
handle nearly 95 percent of all court cases filed in the United States, according to the National Center for State
Courts.
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In fiscal year 2011, courts in more than 42 states were forced to reduce their budgets.
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The paragon of family court design in the 1990’s, Oregon, is one of the states most severely hit. In Oregon the
judiciary has had to implement staff layoffs, delay in filling vacancies, and reduce courthouse hours.
factors have made access to and quality of justice more of a myth than a reality.
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All of these

Because family cases involving separation and divorce necessarily fall behind criminal cases with speedy trial
mandates, dependency and neglect cases, and delinquency cases, they are not getting the attention they deserve.
Additionally, the array of family court services so carefully constructed over the last two decades is being
dismantled, often episodically and with no plan in place. Our courts and the children, parents, and communities who
depend on them are suffering.
Other countries have acted to address the problem by providing a comprehensive set of services for separating and
divorcing families based in the community, though with a strong relationshipto the courts. In 2004, Australia
134

debuted another innovation: Family Relationship Centers.
The FRCs are publicly funded, but privately operated,
community centers across Australia. They offer a range of services, depending upon location and need, but the
fundamental service is free mediation (for a limited number of hours) for families who are struggling with issues.
The FRCs do not provide services solely to low-conflict parents; many of the parents who come to the FRCs for
135

assistance have complicated problems and a history of family violence, mental health, or addiction issues.
The
families need not have filed for divorce; they need not be married; they need not have filed anything in the court;
they can be grandparents, as well as parents. The FRCs are housed in the community in a pleasant and comfortable
setting. The FRCs seek to deliver quality services that are visible, accessible and have a positive impact.
When parties reach agreement about their parenting time allocation, they apply those agreements in their personal
lives – and return to the FRC when circumstances change or the agreement needs to be amended. The agreement is
not filed with the Court unless the parties want the court to enforce it. If the parties wish to divide property, and to
file an enforceable agreement with the court, they must involve attorneys in the review of the agreement. Child
support matters are handled administratively completely separate from the Court or FRCs.
Professor Patrick Parkinson, University of Sydney notes that research has confirmed that services provided by FRCs
have resulted in decreased court filings and interaction with the court. In 2005-06 there were 18,752 applications for
final orders and in 2010-2011 there were 12, 815 applications. Contact with the court has gone from 40% before the
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reforms to 29% post reforms.
Parkinson also suggests that while FRCs have resulted in the success of out of
court dispute resolution services, FRCs have also provided much needed services to people who otherwise may not
have been able to afford an attorney or counseling services. It should also be noted that the overall satisfaction
rating for people who went to an FRC was 70% which is particularly noteworthy because many of these parents
have mental health, addiction, or high conflict issues prevalent in their relationships.

V.

137

QUESTIONS GOING FORWARD

The foregoing analysis leads us to some questions for communities and courts that we hope will
be discussed through the HFI Initiative:
1.

How can family courts be organized and supported to best perform their core functions in an era of
decreasing resources?

We assume that the core functions of the courts are protection, enforcement and fact-finding. Those are functions
that no other entity can provide. Courts MUST continue to offer protection for victims, disputed fact-finding where
necessary, and enforcement of orders. They MUST also receive adequate resources to perform these functions
efficiently and fairly. If choices have to be made, use of the Court’s time in family cases will be focused on the
cases where the need for judicial intervention is the highest. Family court judges MUST have the opportunity for
training and education about child development, family dynamics, and dispute resolution before they rotate into a
family court division. No amount of community involvement or service diversion will change the need for these
basic services
2.

Can the role of the court in other aspects of the separation and divorce process be reduced to enable
judicial resources to be shifted to better perform core judicial functions?

There may be ways in which court-involvement can be reserved for cases where the need is the greatest. Courts in
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many states are responsible for reviewing and validating uncontested divorce agreements.
A reexamination of
that responsibility might result in a conclusion that judicial resources devoted to that task are better expended on
core judicial functions.
If the divorce matter is uncontested, courts approach their responsibilities differently from one jurisdiction to
another. Those differences may be mandated by statute (such as states that require a judge to assure that a
139

settlement agreement is just and equitable and that a parenting plan is in the best interests of the child),
or the
difference may be a matter of court culture in that jurisdiction. Some judges set every case on the docket for a
hearing, whether it is contested or not. At that hearing, they explore the details of the agreement the parties have
reached and either accept the agreement and enter the decree or ask for more information. In some situations they
may require the parties to get legal advice. In other jurisdictions, the entry of a decree on a consent matter is either
ministerial (judges or judicial officers sit in their offices and review the paperwork for facial compliance) or
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automatic. Few judges in the United States appear to be comfortable with an automatic entry of decree even when
the parties have agreed upon all issues – however, in Canada, there are jurisdictions where that is the procedure.
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The judges who do review the agreements and associated paperwork with a view toward assuring compliance with
141

the law report that there is about a 5% rate of rejection.
The rejection is likely to be because the parties missed
something (a marital pension plan for example) or because the agreement appears unbalanced (a long term marriage
with one wage earner and no spousal support).
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Given resource constraints, it is appropriate to ask whether courts should continue to play any role in reviewing
uncontested divorce agreements. What are the risks of empowering families to resolve their own disputes, with no
interference from the courts? For example, if a couple is able to reach agreement about all issues, that agreement
could merely be filed, perhaps even with a registrar, and not reviewed by a judicial officer.
The anecdotal information from judges would suggest that 5% of these cases would result in inappropriate orders
that either memorialize unfairness or omit an asset. It is also possible that the parties could agree to conditions that
are not appropriate for their children or would allocate child support in a way that deviated from the guidelines
without basis.
One way to approach the risk would be to allow only parties without children to use the administrative procedure;
however, that would actually be a small portion of dissolution cases and would, again, wholly disserve unmarried
parents. Additionally, with the exception of child support, the allocation of parenting time is an issue that is
uniquely within the ambit of the parents themselves and not easily susceptible to judicial oversight. Or, perhaps
parents should be allowed to use the administrative procedure if they have undergone the education available in
parent education programs or institutions similar to the family resource centers of Australia.
If the primary risk is that parties will omit an asset or will fail to allocate property fairly, an option would be to
require an attorney for each party to sign off on the fairness of the agreement. This is the system now in place in
Australia, where the parties can agree to property division and have an enforceable agreement IF each of them
obtains the advice of an attorney and the attorney approves the agreement.
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Attorneys offer unbundled services in
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Australia, as they do in most states in the United States,
so the parties can retain counsel purely for the purpose of
review of the property division. However, even this constraint would likely impose a difficult financial burden on
many divorce litigants, unless the services were available at a reduced rate.
The issues surrounding an administrative procedure that does not involve judges relate to enforceability. Certainly,
there must be an entry of a final decree of dissolution that frees the parties to remarry and provides closure to their
legal relationship; there must also be some means of entering a property division order that is enforceable. The
logical place to achieve that finality and enforceability is through the courts. However, the process, whether
statutory or otherwise, would need to provide that judges are NOT expected to review the agreements for fairness or
appropriateness. Some judges would likely chafe at that proscription, taking the position that anything bearing their
signature would require their review. Others would likely view it as a relief, or an endorsement of what already
happens in fact. It would be possible to set up an administrative procedure, which the Australians have done for the
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decree itself – but even in Australia, the property division must be signed by the court. The bottom line is that it is
time to figure out how to reserve scarce judicial resources for the families who really need them, and allow other
families to receive whatever imprimatur is necessary to change their legal status without draining either the court’s
resources or the resources of the family.
3.

How should mediation, education, legal and therapeutic services essential to the welfare of
transitioning children and parents be organized and delivered?

If court time is reserved for truly contested proceedings, enforcement, and protection, then what happens to the
myriad of families who need help reaching agreement? They may or may not have filed for divorce; they may or
may not even be married, but they need assistance planning for the future of their family. It would be irresponsible
to cut all court services available to those families through the courts without providing some alternatives, such as
the Australian Family Relationship Centers, where they could go to get help. That help may just be information
about the process, or financial advice, counseling or mediation, but without it they could flounder.
The research clearly documents that when families address and solve their own issues, everyone benefits. The
research is increasingly clearer that when parties are able to reach agreement as to how to reorganize their family,
share the responsibilities and joys of their children, and divide their property, the long-term impact is profound and
positive.
Leaving families only with the option of “going to court” runs the risk of polarizing parents, causing delays and
expense, and disserving children. To achieve agreement, families need assistance, education (about the legal
process and the areas in which they need to share information and make decisions), access to mediation, access to
counseling (financial and relational) and access to some legal services.
Whatever these solutions are, they must be able to function without the need for ever-present legal advice. There are
fewer and fewer lawyers involved in dissolution proceedings. Legal services providers can only infrequently supply
counsel in dissolution cases; and the parties either cannot afford or do not choose to hire lawyers to represent them.
So, the very real question becomes: how are we going to structure a partnership between courts and communities
that is designed to provide families with what they need, while recognizing the realities of budget demands?
Therapeutic family courts are not likely to survive a budget crisis in which the courts must focus on their core
functions; however, the need for those services remains profound.
It is even possible that creating alternative service centers for families that are NOT in or directly affiliated with the
courts would be a better model for families, irrespective of court budgetary considerations. The Australian
experience suggests that families prefer an accessible service center where the shadow of the court is more distant.
Placing educational and mediation services for transitioning families under the auspices of the court has advantages.
Since the services are publically funded, a modicum of access to them for all regardless of income can be achieved.
The authority, credibility and visibility of mediation and parent education services improve because they are
affiliated with the prestige and authority of the Court. In turn, providing mediation and parent education under court
auspices improves parents’ perception of the legal system, as they tend to respond favorably to the services and view
the system as responsive to their family needs.
Nonetheless, the placement of services under the auspices of the court system creates interrelated problems. Services
may be vulnerable to cuts when a budget crisis occurs, as in the present. Courts are an independent branch of
government and states are obligated by constitutional guarantee to provide judges to resolve disputes. They do not
have an obligation to provide mediators or parent educators who often suffer increased workloads or elimination in
times of fiscal crisis when judicial budgets are reduced.
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In addition, placing services under the auspices of the court system runs the risk of making the evaluation of the
services focus on their role in settling cases rather than helping families adjust to transitions. The goal of mediation,
for example, is not simply to resolve disputes but to facilitate parents reaching their own agreements on how to
parent their children rather than having a court impose one on them. To achieve this self-determination, parents must
have the ability to voluntarily and meaningfully participate in the process of deciding their outcome, along with
having sufficient knowledge to make such a decision. Achieving this goal requires that mediators spend an adequate
amount of time with the mediating parents. Reducing court dockets, however, may be a major factor in determining
how mediation is actually practiced in court connected programs.
It is possible to envision a hybrid model of service delivery that splits responsibility between courts and community
agencies. Courts would be responsible for delivery of services that fulfill its core functions of fact-finding, decision
making and enforcement such as forensic evaluations in child custody disputes. Community agencies would be
responsible for delivery of helping services such as financial planning, mediation and parent education.

VI.

PROPOSED PRINCIPLES FOR COURT AND COMMUNITY
PROCESSES SERVING FAMILIES IN TRANSITION DUE TO
SEPARATION AND DIVORCE

HFI proposes the following principles as the basis for discussion for evaluating the quality of a court and community
response to the needs of separating and divorcing families and invites comment and feedback on them.

i.
ii.
iii.

iv.
v.
vi.
vii.

1.

Judicial resources need to be promptly and consistently available to families for the core functions of factfinding, protection and enforcement. Systems should be designed to assure that access.

2.

High needs cases also require additional court services, such as intensive case management, assessment and
monitoring. Those cases can be identified either by one or both parties, by a judge, or by an involved
expert. Systems should be designed to assure that these cases are treated differently. Assignment to a
complex case track should not be a permanent assignment, but removal from that track should require that
the parties meet certain criteria.

3.

The balance of families in transition does not need to be in the courts. They require access to services that
facilitate problem solving and future planning, but those services need not be provided through the courts,
so long as sufficient quality control is in place. Those services include:
A navigator or case manager or online resource that can educate the parties about the system and help them
understand and manage the legal requirements of the system;
Parenting education;
Dispute resolution assistance;
a. Early Neutral Evaluation (ENE) or Early Neutral Assessment (ENA)
b. Mediation
c. Settlement conference – with a judicial officer or an attorney
d. Collaborative law
Unbundled legal services, including drafting assistance;
Mental health counseling- for parents and kids;
Financial counseling; and
Communication skills training.
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4.
5.

Unless the family is a high needs family, the system should be designed to empower parents to reach their
own decisions, with appropriate assistance from professionals.
One of the very real questions posed by that paradigm is: how should courts and communities meet the
following challenges?






How to ensure adequate funding for necessary services.
How to create a triage function that will allow systems to identify high needs families.
How to assure quality control for services provided outside the courts.
How to assure that the necessary range of services for separating and divorcing parents really is
available to them.
If divorce decrees are to be registered with the courts with no judicial oversight, what requirements
should be imposed? Possibilities include:
o An attorney sign-off in appropriate cases;
o A check list for parents, including child support guideline compliance or explained
divergence;
o Attendance at parenting education classes and;
o Parenting plans.
 Should they be filed under all circumstances?

VII.

CONCLUSION

Families in transition need support. The fundamental question is how that support can best be provided in a way
that optimizes the chances for long-term health of the children and of the reorganized family unit. In 2012, we
have the benefit of research, experience from within the United States and around the world, and a commitment
by professionals, judicial officers, legislators, and community groups to solutions. Now, we must collectively
begin to develop solutions that are workable, will help relieve the burden on the courts of managing the affairs of
reorganizing families and, above all, serve the needs of children and parents.
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DIFFERENTIATION AMONG TYPES OF INTIMATE PARTNER VIOLENCE:
RESEARCH UPDATE AND IMPLICATIONS FOR INTERVENTIONS
(Excerpts From the Original)
Joan B. Kelly
Michael P. Johnson
Over the past decade, a growing body of empirical research has convincingly demonstrated the
existence of different types or patterns of intimate partner violence (Graham‐Kevan & Archer, 2003;
Holtzworth‐Munroe, Meehan, Herron, Rehman, & Stuart, 2000; Johnson, 1995, 2006; Johnson &
Ferraro, 2000; Johnston & Campbell, 1993; Leone, Johnson, Cohan, Lloyd, 2004). This information has
far‐reaching implications for court processes, treatment, educational programs for professionals, and for
social and legal policy. Among some social scientists, it is no longer considered scientifically or ethically
acceptable to speak of domestic violence without specifying the type of partner violence to which one
refers (Johnson, 2005a). Among women’s advocates, as well, there are those who recognize that
longterm adherence to the conviction that all domestic violence is battering has hindered the
development of more sophisticated assessment protocols and treatment programs that may identify
and address problems of violence for both men and women more effectively (Pence & Dasgupta, 2006).
Although social scientists understand that humans and their circumstances are inherently messy and
that there will always be individuals, couples, and situations that do not fit into major identified
patterns, this fundamental understanding can sometimes be lost in the translation to practice. Thus, a
central concern of women’s advocates is that research differentiating among types of intimate partner
violence will lead to the reification or misapplication of typologies and that battering will, as a result, be
missed—with potentially lethal results. Advocates also fear that typical information available to the
court for decision making is too limited to make effective distinctions and that effective screening
processes and appropriate assessment tools are not available or in place.

COERCIVE CONTROLLING VIOLENCE
Researchers identify Coercive Controlling Violence by the pattern of power and control in which it is
embedded: intimidation; emotional abuse; isolation; minimizing, denying, and blaming; use of
children; asserting male privilege; economic abuse; and coercion and threats.
Because these nonviolent control tactics may be effective without the use of violence (especially if
there has been a history of violence in the past), Coercive Controlling Violence does not necessarily
manifest itself in high levels of violence.
Coercive Controlling Violence is the type of intimate partner violence encountered most frequently in
agency settings, such as law enforcement, the courts (criminal, civil, and family), shelters, and
hospitals.
Although Coercive Controlling Violence does not always involve frequent and/or severe violence, on
average its violence is more frequent and severe than other types of intimate partner violence.
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VIOLENT RESISTANCE
Violent Resistance (to a violent, coercively controlling partner) has been described elsewhere as
Female Resistance, Resistive/Reactive Violence, and, of course, Self‐Defense.
Until recently, many women’s advocates and clinical researchers have characterized all violence
perpetrated by women in intimate relationships as female resistance. They have been reluctant to
acknowledge that some women’s violence occurs in the context of nonviolent partners or in mutual
violence that does not have coercive control as a central dynamic.
The term Violent Resistance posits the reality that both women and men may, in attempts to get the
violence to stop or to stand up for themselves, react violently to their partners who have a pattern of
Coercive Controlling Violence.
SITUATIONAL COUPLE VIOLENCE
Situational Couple Violence is the most common type of physical aggression in the general
population of married spouses and cohabiting partners, and is perpetrated by both men and women.
It is not a more minor version of Coercive Controlling Violence; rather, it is a different type of
intimate partner violence with different causes and consequences.
Situational Couple Violence is not embedded in a relationship‐wide pattern of power, coercion, and
control. Generally, Situational Couple Violence results from situations or arguments between
partners that escalate on occasion into physical violence. One or both partners appear to have poor
ability to manage their conflicts and/or poor control of anger. Most often, Situational Couple
Violence has a lower per‐couple frequency of occurrence and more often involves minor forms of
violence (pushing, shoving, grabbing, etc.) when compared to Coercive Controlling Violence.
Fear of the partner is not characteristic of women or men in Situational Couple Violence, whether
perpetrator, mutual combatant, or victim. Unlike the misogynistic attitudes toward women
characteristic of men who use Coercive Controlling Violence, men who are involved in Situational
Couple Violence do not differ from nonviolent men on measures of misogyny.
SEPARATION‐INSTIGATED VIOLENCE
To describe violence that first occurs in the relationship at separation, the term Separation‐Instigated
Violence is used.
It is important to differentiate this type of violence from continuing violence that occurs in the
context of a separation. It is often the case that Situational Couple Violence continues through the
separation process and that Coercive Controlling Violence may continue or even escalate to
homicidal levels when the perpetrator feels his control is threatened by separation.
Separation‐Instigated Violence is more likely to be perpetrated by the partner who is being left and is
shocked by the divorce action. Incidents include sudden lashing out, throwing objects at the partner,
destroying property (cherished pictures/heirlooms, throwing clothes into the street), brandishing a
weapon, and sideswiping or ramming the partner’s car or that of his/her lover. Separation‐Instigated
Violence is unlikely to occur again and protection orders result in compliance.
Unlike perpetrators of Coercive Controlling Violence, men and women perpetrating Separation‐
Instigated Violence are more likely to acknowledge their violence rather than use denial and are
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often embarrassed and ashamed of their behaviors. Some have been caring, involved parents during
the marital relationship, with good parent–child relationships. Their partners (and often the
children) are stunned and frightened by the unaccustomed violence, which sometimes leads to a
new image of the former partner as scary or dangerous.
INTIMATE PARTNER VIOLENCE IN CUSTODY AND ACCESS DISPUTES
The research discussed above has not focused specifically on intimate partner violence reported by
parents with custody and access disputes. Because there is little research regarding this population,
it is not known if the frequency, severity, context, or type of violence observed in custody‐disputing
parents is more similar to that seen in Situational Couple Violence or the Coercive Controlling
Violence more characteristic of shelter and police samples.
However, the number of family law cases in which domestic violence allegations are made is quite
high, and multiple and mutual allegations (e.g., substance abuse, child abuse, neglect) are common.
In a California Family Court study of cases with custody and access disputes entering mandated (and
early) custody mediation, intimate partner violence was reported by at least one parent in 76% of the
2,500 cases (Center for Families, Children, and Courts, 2002). Most of the violence did not occur in
the prior 6 months. In 47% of the cases, neither parent had raised the issue of violence before or
during mediation (either in separate screening interviews or separate sessions), suggesting that
Situation Couple Violence was characteristic of some partners, may have occurred only in the past or
episodically during the relationships, may have been mutual, and was not deemed important enough
to be an issue in their mediated discussions about the children. It is also possible that victims of
Coercive Controlling Violence were fearful of raising the history of violence, even in a separate
session (it should be noted that parents are mandated to attend one session, and those unable to
reach agreement then move into litigated and judicial processes). Further research will be needed to
clarify what types of violence are characteristic or predominant in child custody disputes.
IMPLICATIONS FOR MEDIATION
Advocates for abused women have long been opposed to the use of custody and divorce mediation,
whether voluntary or mandated. Their criticism is based on the view that power imbalances created
by violence cannot be remedied regardless of the skill of the mediator and that abused women will
not be able to speak to their own or their children’s interests out of fear, intimidation, and low self‐
esteem. Despite this opposition, many jurisdictions in the United States have implemented custody
mediation programs and mandates. In contrast, others have passed legislation automatically
excluding mediation for custody disputes where domestic violence occurred at any point in the
marriage or separation.
Court‐based mediation programs have become increasingly responsive to the legitimate challenges
and questions raised by women’s advocates and incorporated a variety of new screening and service
procedures to protect the victims of partner violence, including separate sessions, different arrival
and departure times, metal detectors, referrals to appropriate treatment agencies, presence of
support persons, and monitoring of no‐contact orders.
Empirical research indicates that mediation has certain advantages for women when compared to
the adversarial process (Ellis & Stuckless, 1996), and women report high levels of satisfaction with
mediation where there was physical or emotional abuse during marriage or separation (Davies,
Ralph, Hawton, & Craig, 1995; Depner, Cannata, & Ricci, 1994).
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It has been noted that the adversarial system often fails to protect victims of Coercive Controlling
Violence and that, when mediation is provided in safe settings, victims of intimate partner violence
may have more opportunities to be heard and feel empowered with respect to addressing the needs
of their children (see Newmark, Harrell, & Salem, 1995).
The research that supports differentiation among types of domestic violence provides valuable
indicators for the use of mediation in custody and access disputes. In order to benefit from the
identification of different patterns of partner violence, it is imperative that screening instruments
have questions that identify not only intensity of conflict, frequency, recency, severity, and
perpetrator(s) of violence, but also patterns of control, emotional abuse and intimidation, context of
violence, extent of injuries, criminal records, and assessment of fear.
Based on the research descriptions of different types of partner violence (and the reported
experiences of many mediators in family courts), it is likely that the majority of parents who have a
history of Situational Couple Violence are not only capable of mediating, but can do so safely and
productively with appropriate safeguards.
It is also likely that parents with Separation‐Instigated Violence will benefit from mediation, again,
with appropriate safeguards and referrals to counseling for the violent partner to help restabilize
psychological equilibrium.
The use of custody mediation where Coercive Controlling Violence has been identified is more
problematic. When screening indicates fear for one’s safety, a history of serious assaults and
injuries, police intervention, or severe emotional abuse, including control and intimidation,
alternatives to mediation should be considered. If both parties prefer that mediation proceeds, it
should be in caucus, with separately scheduled times, a support person present, and protection
orders in place.
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Report from the Wingspread Conference
on Domestic Violence and Family Courts
(Excerpts From the Original)

Nancy Ver Steegh and Clare Dalton
Thanks to the Association of Conciliation Courts for permission to share selected portions of this important report.

[T]he closing session of the conference was dedicated to reviewing areas of agreement and
disagreement, and affirming points of general consensus, which are documented here.
Points of Consensus
Differentiating Families Experiencing Domestic Violence
1. Families experiencing domestic violence are not all alike. Consequently, there is a need to identify
characteristics and variables that meaningfully differentiate among families experiencing domestic
violence. Recognizing differences among these families does not alter the fact that all cases of
domestic violence warrant attention and concern.
2. Important ongoing tasks for practitioners and researchers are to: (a) identify characteristics and
variables significant for differentiating among families with a history of domestic violence; (b) explore
the existence of patterns of domestic violence and investigate hypotheses related to them; and (c)
develop a common vocabulary to describe identified characteristics, variables, and patterns. These
ongoing inquiries must be undertaken with care to prevent unforeseen and unintended negative
consequences including rigid or simplistic categorization of complex family situations, and
mischaracterization of violence based on inadequate assessment.
Screening, Triage, and Assessment of Families
3. For each family, the implications of domestic violence must be understood and evaluated in context.
In assessing risk, the court system should primarily consider risk to the physical and emotional safety
of parents, children and other family members but remain sensitive to potential disruption of parent‐
child or other family relationships. The court system should also identify a family’s protective factors
and support them with appropriate interventions and determinations.
4. Screening and assessment of families is necessary to flag the presence of domestic violence; to
valuate risks and protective factors within the family, and to determine if significant differentiating
characteristics, variables, or patterns are present. Additional work is necessary to create, test, and
refine effective and culturally sensitive screening and assessment protocols.
Referral to Processes and Services Based on Family Needs
5. Differentiation of families experiencing domestic violence may be helpful in determining which
interventions are likely to benefit them. Additional work is necessary to identify best practices for
intervention and referral.
Outcomes Tailored to Meet the Needs of Children
6. Differentiation of families experiencing domestic violence may be useful when considering
appropriate outcomes for children. Additional work is necessary to (a) understand when access to
children should be supervised or suspended; (b) identify appropriate short‐ and longer‐term parenting
arrangements; (c) evaluate the feasibility and desirability of ongoing court monitoring, and (d)
develop best practices and model orders based on this work.

Family Court Resources
7. In order effectively to serve families experiencing domestic violence, the family court system needs
the capacity to perform responsible screening and assessment, offer or link families to appropriate
services, and make determinations that support the safety and wellbeing of children and families. In
order to accomplish these goals, courts need the ability to coordinate with other courts in the same
court system and with court or community‐based agencies.
8. Despite the critical impact of the family court system on children and families, it operates in most, if
not all jurisdictions with insufficient resources. As a result, families without private resources are
disadvantaged in their access to the courts and related services.
9. For the family court system to function with integrity in cases involving domestic violence, it must be
sensitive to the wide variety of family forms and cultural backgrounds of the parents and children who
use its services.
Need for Ongoing Collaborative Endeavor
10. Families will be better served if practitioners, researchers, advocates, clients, and policymakers
engage in ongoing dialogue to identify shared knowledge about domestic violence and agree on areas
warranting additional investigation and attention. Listening to diverse voices improves the likelihood
that important issues will be addressed, gaps in knowledge identified, best practices developed, and
unintended consequences avoided.
11. To the extent that professionals from different disciplines use different terminology to describe and
discuss domestic violence, communication will be enhanced by working together to develop shared
understanding and vocabulary.
12. Practitioners and researchers gain valuable insights from each other when given the opportunity for
meaningful exchange. Empirical research is most useful to practitioners when it addresses issues and
dilemmas that are currently being faced. Similarly, practitioners offer wisdom to researchers
regarding pertinent questions and the need for pragmatic solutions.
13. Resources should be sought and allocated for the purpose of funding jointly identified research
projects, enhancing communication about hypotheses and results, and implementing findings.
Implementation and Next Steps
The group present at the birth of this initiative commits to continue to work toward its fruition and to
engage others in its implementation. To that end, a working group or several working groups should be
created to:
A. Identify characteristics and variables significant for choosing appropriate interventions and outcomes
for families; explore the existence of patterns of domestic violence and investigate hypotheses related
to them; and develop a shared vocabulary to describe those characteristics, variables, and patterns;
B. Heighten the cultural awareness of professionals who work with families experiencing domestic
violence;
C. Develop effective and culturally sensitive screening and assessment tools and protocols;
D. Identify best practices for intervention and provision of services;
E. Address how to make truly child‐centered custody and visitation determinations that provide for
children’s safety and security.

Endorsements of the Report from the Wingspread Conference on Domestic Violence and
Family Courts
Endorsements of conference attendees:
• Hon. Karen S. Adam, Superior Court of Arizona;
• Hon. Carl Ashley, Milwaukee, WI;
• Daniel A. Bloom, Pachman Richardson LLC;
• Hon. Susan B. Carbon, Concord, NH;
• Billie Lee Dunford‐Jackson, Reno, NV;
• Chic Dabby‐Chinoy, Director, Asian & Pacific Islander Institute on Domestic Violence/Asian & Pacific Islander
American Health Forum, San Francisco, CA;
• Clare Dalton, Professor, Northeastern University School of Law;
• Robin M. Deutsch, Children and the Law Program, Massachusetts General Hospital;
• Desmond Ellis, La Marsh Research Centre on Violence and Conflict Resolution;
• Hon. William Fee, Steuben Superior Court;
• Mary Ferriter, Esdaile, Barrett & Esdaile;
• Loretta Frederick, Battered Women’s Justice Project, Winona, MN;
• Susan Hanks, Superior Court of California, County of Alameda;
• Janet R. Johnston, San Jose State University;
• Hon. William G. Jones, Charlotte, NC;
• Joan B. Kelly, Psychologist, Corte Madera, CA;
• Kris Koeffler, Rock County Domestic Violence Intervention, Milton, WI;
• Lorraine Martin, Clinical Coordinator, Office of the Children’s Lawyer, Toronto, Ontario, Canada;
• Kelly Browe Olson, Professor, University of Arkansas Little Rock Bowen School of Law;
• Jeremy Nevilles‐Sorell, Mending the Sacred Loop;
• Hon. Victor Reyes, Pueblo, CO;
• Hon. Arline Rotman, Norwich, VT;
• Robin Runge, Washington, DC;
• Peter Salem, Association of Family and Conciliation Courts;
• Andrew Schepard, Professor of Law and Director, Center for Children Families and the Law, Hofstra University
School of Law;
• Maureen Sheeran, Reno, NV;
• Hon. Hugh Starnes, Fort Myers, FL;
• Nancy Ver Steegh, Professor, William Mitchell College of Law;
• Sujata Warrier, Director, New York City Program, New York State Office for the Prevention of Domestic
Violence;
• Frances Q. F. Wong, Circuit Judge, First Circuit, State of Hawaii, Deputy Chief Judge and Senior Judge of the
Family Court.

Site specific child support, parenting time,
And domestic violence resources

DENVER

CPR
Center for POLICY RESEARCH

Preliminary Matrix on Procedures to Develop Parenting Time Orders and Address Family Violence
in Jurisdictions CPR is Studying for Parenting Time Project
Site
Texas

Procedure to Develop Parenting Time Orders

Addressing Family Violence

A statutory guideline adopted by legislature in 1987 that
is used presumptively in all new child support orders
with children over the age of 3 in the absence of an
agreed upon plan developed by the parties or a request
for a deviation which is heard by a judicial officer. Vast
majority parents adopt Standard Possession which is
widely viewed by Professionals as a useful "blueprint"
that offers guidance to huge numbers of families with
virtually no cost or delay.

The Texas Office of the Attorney General (OAG) has
a full‐time staffer to address safety and family
violence. The Texas focus is on universal
information rather than screening.

OAG is collaborating with Texas Council on Family
Violence (TCFV) and local DV service providers to
conduct a four hour training program on family
violence for all IV‐D staff. TCFV works with OAG to
edit materials on website, on‐line applications and
Used in establishment of 60,000 orders per year in both paper materials mailed to parents to include
information about violence and invite disclosure.
quasi‐administrative Child Support Review Process
Staff are trained and encouraged to create a setting
(CSRP) and judicial settings with both divorced and
never married parents.
conducive for people to disclose if it is relevant.
OAG personnel do a routine check for restraining
orders. Appropriate actions if DV is disclosed
include referral to the court to address parenting
time, separate meetings with parents, step orders
The Texas child support agency provides a state‐wide
hotline to handle questions about access and visitation, that introduce contact on a gradual basis and
and legal clinics for help with pro se filings dealing with supervised exchanges and/or visits, typically with a
relative.
visitation.
Downloadable parenting time plans with variations for Self screening by parents. There is a list of 12
families that require heightened safety (Safety Focused questions provided online to help guide parents
Parenting Planning) first developed in 2000 by inter‐
through the screening.
disciplinary committee with 8 revisions since them.
Oregon is in the process of making the plans more
Three different parenting time plans are provided
interactive and simplifying them so that they are more keyed to different safety situations and parents
accessible to parents with different family situations.
have to select the one that is appropriate for them:
Supervised Parenting Time, Unsupervised/No
Through federal Access and Visitation grant funding, 120 Overnights, and Overnights.
child support cases per year sent to Family Court
Services to help parents navigate process of getting
Before mediation interventions, there is screening
for family violence.
parenting time. Services include attempting to locate
the other parent, addressing employment issues, re‐
Oregon has on‐line resources about family violence.
establishing contact and in some cases mediation.
All modification/enforcement activities must be filed
with the courts.

Oregon

Since Oregon handles child support administratively,
parenting plans are informal agreements unless filed
separately through the court.
Parenting plans require a separate legal filing and the
completion of a thick packet of forms and a filing fee to
get a parenting order.
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Preliminary Matrix on Procedures to Develop Parenting Time Orders and Address Family Violence
in Jurisdictions CPR is Studying for Parenting Time Project
Site
Oakland
County,
Michigan

Procedure to Develop Parenting Time Orders

Addressing Family Violence

Michigan has a state statutory guarantee of unspecified, Oakland County provides several different
screenings for domestic violence. Parents have
reasonable visitation.
multiple opportunities to bring up a history of
domestic violence when parenting time is
Courts in some counties use specified parenting time
established and modified.
guidelines that spell out how the child's time will be
divided.
The first screening occurs when the child support
In Oakland County, the prosecutors typically do not spell and parenting time orders are established at the
prosecutor’s office. Before the parents even come
out a parenting time order and instead order that the
noncustodial parent have reasonable parenting time as in for their interviews, the prosecutors conduct a
agreed upon by the parties. If the parties request a
search of personal protection orders, domestic
specific order, the prosecutor will work with the parties violence records in Oakland County, the local circuit
to develop it, but they prefer to leave it as reasonable. court docket, and child welfare cases. This will alert
the office to any issues that should be taken into
account during the interviews. For the interview,
The parenting time order can be modified and made
both parents come in separately and the paralegal
more specific by Friend of the Court (FOC) family
counselors for interested parents at no charge.
specialist speaks to each parent about any history
of domestic violence.
The FOC can also enforce parenting time orders if they
are specific. They cannot, however, enforce reasonable
parenting time orders. the family counselors can enforce
parenting time using: (1) make‐up parenting time, this is
the most common enforcement tool used by the
Oakland County FOC; (2) license suspension; (3) holding
the parent in contempt of court; and (4) fines.
Oakland FOC can also arrange for parents to access
mediation and supervised visitation at no charge.

Once the order is established, if either parent
wants to modify or specify a parenting time
agreement, the family counselors also provide a
layer of protection for victims of domestic violence.
The family counselors speak to each parent first,
before having both parents come in for a
facilitation. If parents go in front of the referee for
a parenting time hearing, the referee also looks
into the case history and has the family counselor
perform an investigation of the case that looks for
any history of domestic violence. If parenting time
is denied, it is typically because there is a history of
emotional or physical abuse.
The parents who receive the free mediation
services from the Oakland Mediation Center are
also screened for domestic violence.
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Procedure to Develop Parenting Time Orders

Cuyahoga
A mediator is located at the Child Support Enforcement
County, Ohio Agency (CSEA), where administrative hearings for
support establishments are held. The mediator provides
information about parenting time and mediation at the
CSEA office and can conduct the mediation intake during
that initial meeting.

Addressing Family Violence
Cuyahoga County has several layers of screening to
ensure that cases with a history of domestic
violence are handled carefully.

The first layer is at the child support office. CSEA
screens for domestic violence in every case. Cases
with a safety issue are coded and filed separately
The actual mediation takes place at the court. There is a and handled by a dedicated staff person. This staff
$105 filing fee to mediate the development of a new
member may refer a parent to the mediators at
parenting plan or $25 to mediate the modification of a CSEA if a parent brings up parenting time and
visitation. Few parents with DV indicators at the
parenting plan.
child support office ask about parenting time.
A second, more intensive layer of screening occurs
if a parent seeks mediation. Cuyahoga County Rule
16 imposes in‐depth requirements to safeguard
parents participating in mediation. The Rule was
crafted by the Office of Mediation manager as well
as Domestic Violence experts in the community.
Parents may be scheduled for a court hearing in
lieu of mediation or they may mediate with
attention to safety.
The next screening occurs when a parent submits
the filings for mediation and the Clerk’s office
schedules the mediation. At this point, the Clerk
sends out an Order and Notice of Mediation to all
of the parties on the case. The Order and Notice
alerts the parties that they have the right to
mediate and also includes an additional screening
for domestic violence.
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Site
DuPage
County,
Illinois

Procedure to Develop Parenting Time Orders

Addressing Family Violence

DuPage County Family Center mediators are co‐located
at the court. The mediators can handle parenting time
issues that arise in court when child support orders are
established. The goal of mediation, which typically
requires a single session requiring 2.5‐3 hours, is to
develop a parenting plan that becomes a court order
without a separate filing fee.

In Illinois, the active family violence agency is the
Illinois Family Violence Coordinating Council who
coordinates all family violence agencies. Agency
held a day‐long training for the mediation program.
The Family Violence Coordinating Council puts on
regular trainings. The mediation program also does
brown bag lunches with the Family Violence
Coordinating Council for the mediators and their
staff.

Parents are also required to attend a four‐hour parent
education session.

Jackson,
Tennessee

San Diego,
California

Mediators ask parents on the mediation intake
The Family Center also has supervised visitation services form about family violence. They have access to the
DuPage County system for restraining orders, but
and is a neutral exchange site.
they rely on the parents to first tell them about it.
Mediators ask about what, specifically, the order of
protection says because it might say something
about visitation and access. If the order of
protection is from a different county, the mediators
would not be able to view the order on the DuPage
system.
A grant‐funded staffer based at the child support agency Facilitators interview parents and ask about
and the juvenile court where orders are established
restraining orders, limits on visitation and other
helps interested parents complete a fill‐in‐the blank
safety factors. Based on their interview, they
parenting plan that spells out how the child's time will
determine whether the client is unsafe to work
be divided. Most cases are handled in brief facilitation
with and/or has existing legal restrictions on
parent‐child contact.
sessions that take approximately 45 minutes. Agreed‐
upon parenting time orders are filed with the court with
no separate filing fee.
San Diego’s pilot is limited to cases where both
Child support workers screen cases scheduled for a
parties appear and domestic violence is not a
court hearing to see if parents have a parenting plan.
factor. California has statewide laws regarding
Court facilitators will write up plans for parents who
stipulate to parenting time which are presented to the mandatory mediation of contested custody and
visitation matters and requirements for Family
court at the child support hearing and avoid paying a
Court Services to screen for domestic violence prior
$400 filing fee. Facilitators provide education and
information to help parents who agree about visitation to mediation. Family Court has mandatory
screenings for violence, separate sessions and the
or are close to agreement to write up their parenting
right to bring a support person. They use in‐person
plan and submit it to the court. They do not provide
mediation services. Those who disagree are referred to questions, a review of documents and a written
intake sheet by the parents. Effective July 1, 2013,
family court mediators.
domestic violence protocols will be required for
financial settlement services.
Exploring the use of parenting plan templates.
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in Jurisdictions CPR is Studying for Parenting Time Project
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Procedure to Develop Parenting Time Orders

Hartford,
Court‐based family relations counselors at child support
Connecticut court are available to meet with interested parents who
are establishing child support orders to address
parenting time. If they agree and develop a parenting
time order, it can be entered by the magistrate as part
of the child support order on the same day. If they can't
agree, they are referred to Family Court for mediation
or investigation with separate personnel who use an
extensive screening process to identify family strengths
and problems.

Addressing Family Violence
Family relations counselors meet with parents at
the court house where all parents entering are
subject to metal detector screening. In and outside
the courtroom there are three to four marshals
present. Family Relations counselors require 200
hours of domestic violence pre‐service training and
then 40 hours per year. The intake form asks about
restraining orders, and violence. There is no
background or records check, parents must self
report. The parents are in the same room when
asked. The family relations counselors do not have
access to the IV‐D indicator of DV either.
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KNOW BEFORE YOU GO - CHILD SUPPORT COURT GUIDE
***Court procedures may vary by location ***
The Office of the Attorney G eneral (OAG) gives parties notice of a child support court hearing by letter and through court
papers delivered in person by a constable or other person who serves court documents. This notice will give the date, time,
and location of the court hearing. If you have been served, you must come to court to protect your right to be heard; if you
don’t come to court, a default judgment may be taken against you. If the judge has ordered you to appear in court and you
don’t, the sheriff may pick you up and bring you before the judge. (You do not need to come to court if you have been
advised by OAG child support staff that the hearing has been rescheduled.) Use this guide to help you come to court prepared
and informed.
Please call your local child support office at (806)767-0521 if you:
#
have new information relevant to your case
#
have an attorney who will appear at the court hearing
COURT - HOW IT WORKS

#

Arrive early to go through security. Expect to be at court all day.

#

Enter the courtroom or waiting area quietly and take a seat.

#

Do no t be late or talk with others while in the courtroom . Clothing m ust be clean and not torn. Do not wear
shorts, flip flops, swim suits, tank tops, or T-shirts with writing--or the judge may send you hom e to change
clothes and return.

#

Turn off your cell phone and any other electronic device. N o texting, paging, or other electronics usage are
permitted in the courtroom.

#

Stand up when the judge enters the room.

#

The judge may read a list (docket) of everyone scheduled to attend court. Respond wh en your name is called
(stand to respond if asked by the court staff).

#

Someone from the OA G will call your nam e. You and the other party will meet with OA G child support staff to
discuss your case that may include the following:
* child support * medical support * conservatorship * possession order (visitation)

#

The OA G does not represent either party--the OAG represents the State of Texas.

#

If you reach an agreement, child support staff will report the agreement to the judge when your case is called.
Do not leave, as the judge may have questions for you.

#

If you, the other party, and the OAG do not reach an agreement, you may have a hearing. When you are called
before the judge, stand up and answer qu estions truthfully. Have written proof with you (pay stubs, health
insurance cards, proof of health insurance premium cost, etc.) to back up what you are saying. If you do not
understand something, be sure to ask for explanation or clarification.

#

The judge will make a decision.

#

If you do not speak English and need an interpreter or you need a sign language interpreter, please notify your
local child supp ort office several weeks before the court hearing.

#

You may have an attorney represent you.

THINK SAFETY FIRST IF THERE IS FAMILY VIOLENCE
Call your local child support office if you do not feel safe meeting in person with the other party because of a history of
family violence or abuse. (806)767-0521

Note:

The judge may be able to grant an order, even if one party does not show up, provided specific legal
requirements hav e been met.

BEFORE YOU GO TO CHILD SUPPORT COURT
<

Call the Access & Visitation Hotline attorneys with your questions ab out paternity, child support or me dical suppo rt,
and visitation law s. Call toll-free, Monday - Friday from 1-7 p.m., 1-866-292-4636 or go online to
www.txaccess.org and search fo r articles o n child supp ort, visitation, and med ical support.

<

Bring copies of prior court ord ers, income and asset information paperwork, pro of of past child supp ort payments,
proof of medical insurance coverage/child's cost, and your driver license, passport, or identification card. A Social
Security card is not required to b e eligible for child supp ort services.

<

Think Safety 1st: Ca ll your local child support office if you do not feel safe meeting in person with the other party or
if there is a history of family violence.
Remember

<

Do not bring other family members, friends, or your new boyfriend/girlfriend with you to court unless they have been
requested to be a witness. Bring the child to court only if the judge or local child support office requests it.

<

If paternity is being legally established for your child(ren), request DNA testing if there is a question about the
biological father's identity. IT CAN BE COSTLY, AND IN SOME CASES, IMPOSSIBLE TO CHANGE
PATERNITY ONCE ESTABLISHED.

<

Tell the Assistant Attorney General if you live with or pay child support for any other biological children as this can
impact what is o rdered by the court. Bring pro of.
Conservatorship Orders versus Possession Orders

Conserva torship o rders are determ ined at the establishmen t stage and define each parent's rights and responsibilities.
Possession orders define when the child(ren) will be with each parent or guardian.

<
<

In most cases, both parents share parental rights and responsibilities (called joint managing conservatorship).
Usually, one parent has the right to determine wh ere the child(ren) lives. (This parent is also called the custodial
parent.)

There are two b asic types of po ssession orders: Standard Possession and Access Order and Alternate Possession and
Access Order. Loo k at the info rmatio n belo w, and think about ho w you w ill work with the child 's other parent:

<
<
<

What is the longest period of time the child(ren) has spent with the parent who does not currently have the child?
How will each parent's schedule affect the child's time with each parent (visitation)?
How far is each parent from the child's daycare and/or school? Does each parent have all the needed supplies (car
seat, crib, clothes, and toys) for the child(ren) during the visitation?
STANDARD POSSESSION AND ACCESS ORDER:
W hat does the Possession and Access Order say about visitation?

When is the Possession and Access Order usually used?

Norma lly, the Possession and Access Order says the noncustodial parent will have time (visitation) with the child:

•
•

•
•
•

1st, 3rd, and 5th weekend + every Thursday, 6 - 8 p.m.
Extended period during the summer
On holida ys (divided times between each parent)
•

W hen the parents have shared parental rights
W hen the child(ren) is three years or older (If
the child is younger than three years-old, the
Possession and Access Order may still be used
if that child has spent a significant amount of
time with each parent, including overnight
stays or if the parents agree.)
W hen there are no special exceptions

ALTERNATE POSSESSION AND ACCESS ORDER:
•
•

There are a few times when the standard possession order does not work (for example: child is under three years old,
history of domestic violence, or parent works 2nd or 3rd shift).
Court Procedures vary by county. Every case is different. You may have to go to court to request an alternate order
based on the specific facts in your case.

POSSESSION AND ACCESS ORDER

ELECTIONS REGARDING ALTERNATE BEGINNING AND ENDING PERIODS OF POSSESSION ARE
REQUIRED TO BE MADE AT THE TIME OF THIS ORDER

DEFINITIONS

Child:

The term "child" refers to the child or children of the parties who are the subjects of this suit and shall include
the plural form whenever appropriate to the context.

School:

The term "school" refers to the primary or secondary school in which the child is enrolled, or, if the child is
not enrolled in a primary or secondary school, the public school district in which the child primarily resides.

It is ORDERED that the parents may have possession of the child at any and all times mutually agreed to in advance
and, in the absence of mutual agreement, it is ORDERED that they shall have possession of the child as follows:
PARENTS WHO RESIDE 100 MILES OR LESS APART

Except as otherwise explicitly provided, if NCP FIRST MID LAST NAME JR resides 100 miles or less from the
primary residence of the child, the parents shall have the rights to possession of the child as follows:

Weekends:
NCP FIRST MID LAST NAME JR shall have the right to possession of the child on weekends throughout the year
beginning at:
(CHOOSE ONE )
X

6:00 p.m. on the first, third and fifth Friday of each month
the time the child's school is regularly dismissed on the first, third and fifth Friday of each month

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on the following Sunday
the time school resumes after the weekend

Except as otherwise explicitly provided herein, if a weekend period of possession of NCP FIRST MID LAST NAME
JR coincides with a student holiday or teacher in-service day that falls on a Monday during the regular school term, as
determined by the school in which the child is enrolled, or with a federal, state, or local holiday that falls on a Monday
during the summer months in which school is not in session, the weekend possession
shall end at:
(CHOOSE ONE)

X

6:00 p.m. on Monday
the time school resumes after the weekend

Except as otherwise explicitly provided herein, if a weekend period of possession of NCP FIRST MID LAST NAME
JR coincides with a student holiday or teacher in-service day that falls on a Friday during the regular school term, as
determined by the school in which the child is enrolled, or with a federal, state, or local holiday that falls on a Friday
during the summer months in which school is not in session, the weekend possession
shall begin at:
(CHOOSE ONE)
X

6:00 p.m. on Thursday
the time school is regularly dismissed on Thursday

Thursdays:
NCP FIRST MID LAST NAME JR shall have the right to possession of the child on Thursdays of each week during the
regular
school term
beginning at:
(CHOOSE ONE)
X

6:00 p.m.
the time the child's school is regularly dismissed

and ending at:
(CHOOSE ONE)
X

8:00 p.m.
the time the child's school resumes on Friday

Spring Vacation:
NCP FIRST MID LAST NAME JR shall have possession of the child in even-numbered years
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the day the child is dismissed from school for the school's spring vacation
the time and on the day the child is dismissed from school for the school's spring vacation

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on the day before school resumes after that vacation
the time and on the day school resumes after the school's spring vacation

CP FIRST MID LAST NAME shall have possession for the same period in odd-numbered years.

Summer Vacation:
If NCP FIRST MID LAST NAME JR gives CP FIRST MID LAST NAME written notice by April 1 of each year
specifying an extended period or periods of summer possession, NCP FIRST MID LAST NAME JR shall have possession
of the child for thirty days beginning not earlier than the day after the child's school is dismissed for the summer vacation
and ending not later than seven days before school resumes at the end of the summer vacation, to be exercised in no more
than two separate periods of at least seven consecutive days each, with each period of possession beginning and ending at
6:00 p.m. on each applicable day.

If NCP FIRST MID LAST NAME JR does not give CP FIRST MID LAST NAME written notice by April 1 of each
year specifying an extended period or periods of summer possession, NCP FIRST MID LAST NAME JR shall have
possession of the child for thirty consecutive days beginning at 6:00 p.m. on July 1 and ending at 6:00 p.m. on July 31.

Furthermore, if CP FIRST MID LAST NAME gives NCP FIRST MID LAST NAME JR written notice by April 15 of
each year, CP FIRST MID LAST NAME shall have possession of the child on any one weekend beginning Friday at
6:00 p.m. and ending at 6:00 p.m. on the following Sunday during any one extended period of summer possession by
NCP FIRST MID LAST NAME JR, provided that CP FIRST MID LAST NAME picks up the child from NCP FIRST MID
LAST NAME JR and returns the child to that same place.

Furthermore, if CP FIRST MID LAST NAME gives NCP FIRST MID LAST NAME JR written notice by April 15 of
each year or gives NCP FIRST MID LAST NAME JR 14 days written notice on or after April 16 of each year, CP FIRST
MID LAST NAME may designate one weekend beginning not earlier than the day after the child's school is dismissed for
the summer vacation and ending not later than seven days before school resumes at the end of the summer vacation,
during which an otherwise scheduled weekend period of possession by NCP FIRST MID LAST NAME JR will not take
place, provided that the weekend so designated does not interfere with NCP FIRST MID LAST NAME JR's period or
periods of extended summer possession or with Father's Day if NCP FIRST MID LAST NAME JR is the father of the
child.

PARENTS WHO RESIDE OVER 100 MILES APART

Except as otherwise explicitly provided, if NCP FIRST MID LAST NAME JR resides more than 100 miles from the
residence of the child, the parents shall have the rights to possession of the child as follows:

Weekends:
NCP FIRST MID LAST NAME JR shall have the right to possession of the child
(CHOOSE ONE)
X

not more than one weekend per month of NCP FIRST MID LAST NAME JR's choice
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the day school recesses for the weekend
the time the child’s school is regularly dismissed for the weekend

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on the day before school resumes after the weekend
the time the child’s school resumes after the weekend

provided that NCP FIRST MID LAST NAME JR gives CP FIRST MID LAST NAME fourteen days written or
telephonic notice preceding a designated weekend.

on weekends throughout the year
beginning at:
(CHOOSE ONE)
6:00 p.m. on the first, third and fifth Friday of each month
the time the child's school is regularly dismissed on the first, third and fifth Friday of each month
and ending at:
(CHOOSE ONE)
6:00 p.m. on the following Sunday
the time school resumes

NOTE:

If the parties begin residing over 100 miles apart after rendition of this order, NCP FIRST MID LAST

NAME JR may elect this alternative period of possession by written notice to CP FIRST MID LAST NAME within
ninety days after the parties began to reside more than 100 miles apart. NCP FIRST MID LAST NAME JR may not
designate weekend possession under this section that conflicts with the other provisions in this order concerning

possession of the child during Christmas, Thanksgiving, the child's birthday, Father's Day weekend, or Mother's
Day weekend.
If a weekend period of possession of NCP FIRST MID LAST NAME JR coincides with a student holiday or teacher
in-service day that falls on a Monday during the regular school term, as determined by the school in which the child is
enrolled, or with a federal, state, or local holiday that falls on a Monday during the summer months in which school is not
in session, the weekend possession shall end at 6:00 p.m. on Monday.

If a weekend period of possession of NCP FIRST MID LAST NAME JR coincides with a student holiday or teacher
in-service day that falls on a Friday during the regular school term, as determined by the school in which the child is
enrolled, or with a federal, state, or local holiday that falls on a Friday during the summer months in which school is not in
session, the weekend possession shall begin at 6:00 p.m. on Thursday.
Spring Vacation:
NCP FIRST MID LAST NAME JR shall have possession of the child every year
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the day the child is dismissed from school for the school's spring vacation
the time and on the day the child is dismissed from school for the school's spring vacation

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on the day before school resumes after that vacation
the time and on the day school resumes after the school's spring vacation

Summer Vacation:
If NCP FIRST MID LAST NAME JR gives CP FIRST MID LAST NAME written notice by April 1 of each year
specifying an extended period or periods of summer possession, NCP FIRST MID LAST NAME JR shall have possession
of the child for forty-two days beginning not earlier than the day after the child's school is dismissed for the summer
vacation and ending not later than seven days before school resumes at the end of the summer vacation, to be exercised in
not more than two separate periods of at least seven consecutive days each, with each period of possession beginning and
ending at 6:00 p.m. on each applicable day.

If NCP FIRST MID LAST NAME JR does not give CP FIRST MID LAST NAME written notice by April 1 of each
year specifying an extended period or periods of summer possession, NCP FIRST MID LAST NAME JR shall have
possession of the child for forty-two consecutive days beginning at 6:00 p.m. on June 15 and ending at 6:00 p.m. on
July 27.

Further, if CP FIRST MID LAST NAME gives NCP FIRST MID LAST NAME JR written notice by April 15 of each
year, CP FIRST MID LAST NAME shall have possession of the child on any one weekend beginning at 6:00 p.m. Friday
and ending at 6:00 p.m. on the following Sunday during any one extended period of summer possession by NCP FIRST
MID LAST NAME JR, provided that if a period of possession by NCP FIRST MID LAST NAME JR exceeds thirty days,
CP FIRST MID LAST NAME may have possession of the child under the terms of this subdivision on any two nonconsecutive weekends during that time period, and further provided that CP FIRST MID LAST NAME picks up the child
from NCP FIRST MID LAST NAME JR and returns the child to that same place.

If CP FIRST MID LAST NAME gives NCP FIRST MID LAST NAME JR written notice by April 15 of each year, CP
FIRST MID LAST NAME may designate twenty-one days beginning not earlier than the day after the child's school is
dismissed for the summer vacation and ending not later than seven days before school resumes at the end of the summer
vacation, to be exercised in not more than two separate periods of at least seven consecutive days each, with each period
of possession beginning and ending at 6:00 p.m. on each applicable day, during which NCP FIRST MID LAST NAME JR
may not have possession of the child, provided that the period or periods so designated do not interfere with NCP FIRST
MID LAST NAME JR's period or periods of extended summer possession or with Father's Day if NCP FIRST MID LAST
NAME JR is the father of the child.

ALL PARENTS IRRESPECTIVE OF THE DISTANCE BETWEEN THEIR RESIDENCES

Irrespective of the distance between the residence of NCP FIRST MID LAST NAME JR and the primary residence of
the child, the parents shall have the rights to possession of the child as follows:

Christmas:
NCP FIRST MID LAST NAME JR shall have possession of the child in even-numbered years
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the day the child is dismissed from school for the school's Christmas vacation
the time and on the day the child is dismissed from school for the school's Christmas vacation

and ending at:
X

noon on December 28th

CP FIRST MID LAST NAME shall have possession for the same period in odd-numbered years.

NCP FIRST MID LAST NAME JR shall have possession of the child in odd-numbered years
beginning at:
X

noon on December 28th

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on the day before school resumes after the school's Christmas vacation
the time and on the day school resumes after the school's Christmas vacation

CP FIRST MID LAST NAME shall have possession for the same period in even-numbered years.

Thanksgiving:
NCP FIRST MID LAST NAME JR shall have possession of the child in odd-numbered years
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the day the child is dismissed from school before Thanksgiving
the time the child is dismissed for the Thanksgiving holiday

and ending at:
X

6:00 p.m. on the following Sunday
the time and on the day school resumes after the school's Thanksgiving vacation

CP FIRST MID LAST NAME shall have possession for the same period in even-numbered years.

Child's Birthday:
The parent not otherwise entitled under this order to present possession of a child on the child's birthday shall have
possession of the child beginning at 6:00 p.m. and ending at 8:00 p.m. on that day, provided that said parent picks up the
child from the residence of the conservator entitled to possession and returns the child to that same place.
Father's Day:
If the father is a conservator, the father shall have possession of the child
beginning at:
X

6:00 p.m. on the Friday preceding Father's Day

and ending at:
(CHOOSE ONE)
X

6:00 p.m. on Father's Day, provided that, if he is not otherwise entitled under this order to present possession
of the child, he picks up the child from the residence of the conservator entitled to possession and returns the
child to that same place
8:00 a.m. on the Monday following Father’s Day weekend

Mother's Day:
If the mother is a conservator, the mother shall have possession of the child
beginning at:
(CHOOSE ONE)
X

6:00 p.m. on the Friday preceding Mother's Day
The time the child’s school is regularly dismissed on the Friday preceding Mother’s Day

and ending at
(CHOOSE ONE)
X

6:00 p.m. on Mother's Day, provided that, if she is not otherwise entitled under this order to present
possession of the child, she picks up the child from the residence of the conservator entitled to possession and
returns the child to the same place
the time the child’s school resumes after Mother’s Day

GENERAL TERMS AND CONDITIONS

Except as otherwise explicitly provided, terms and conditions of possession of the child that apply irrespective of
the distance between the residence of NCP FIRST MID LAST NAME JR and the primary residence of the child are as
follows:

The provisions for possession of the child during Christmas, Thanksgiving, Spring Vacation, Summer Vacation, the
child's birthday, Father's day, and Mother's day supersede any conflicting weekend or Thursday periods of possession.

Written notice shall be deemed to have been timely given if received or postmarked before or at the time that notice
is due.

CP FIRST MID LAST NAME shall:
(CHOOSE ONE)
X

surrender the child to NCP FIRST MID LAST NAME JR at the beginning of each period of NCP FIRST MID
LAST NAME JR's possession at CP FIRST MID LAST NAME's residence. If NCP FIRST MID LAST NAME
JR elects to begin a period of possession at the time the child's school is regularly dismissed, CP FIRST MID
LAST NAME shall surrender the child to NCP FIRST MID LAST NAME JR at the beginning of each such
period of possession at the school in which the child is enrolled.
surrender the child to NCP FIRST MID LAST NAME JR at the beginning of each period of possession at
_____________________________________________________________________________.

NCP FIRST MID LAST NAME JR shall:
(CHOOSE ONE)
surrender the child to CP FIRST MID LAST NAME at the end of each period of possession at the residence of
NCP FIRST MID LAST NAME JR
X

return the child to the residence of CP FIRST MID LAST NAME at the end of the period of possession, except
that if NCP FIRST MID LAST NAME JR's county of domicile remains the same after the rendition of this
order and if CP FIRSTMID LAST NAME's county of domicile should change, effective on the date of the
change of domicile by CP FIRST MID LAST NAME, NCP FIRST MID LAST NAME JR shall surrender the
child to CP FIRST MID LAST NAME at the end of each period of possession at the residence of NCP FIRST
MID LAST NAME JR. If NCP FIRST MID LAST NAME JR elects to end a period of possession at the time
the child's school resumes, NCP FIRST MID LAST NAME JR shall surrender the child to CP FIRST MID
LAST NAME at the school in which the child is enrolled
surrender the child to CP FIRST MID LAST NAME at the end of each period of possession at
_____________________________________________________________________________.

Each conservator shall return with the child the personal effects that the child brought at the beginning of the period
of possession.

Either parent may designate any competent adult to pick up and return the child, as applicable. A parent or
a designated competent adult shall be present when the child is picked up or returned.

A parent shall give notice to the person in possession of the child on each occasion that the parent will be unable to
exercise that parent's right of possession for any specified period. Repeated failure of a parent to give notice of an
inability to exercise possessory rights may be considered as a factor in a modification of those possessory rights.

If a conservator's time of possession of a child ends at the time school resumes and for any reason the child is not or
will not be returned to school, the conservator in possession of the child shall immediately notify the school and the other
conservator that the child will not be or has not been returned to school.

STATES EXHIBIT __________
NCP Name:
NCP FIRST MID LAST NAME JR
CP Name: CP FIRST MID LAST NAME
OAG Number: TESTCASE01
LAC:
CAUSE NUMBER BR-549

IN THE INTEREST OF

§

KID #1 1ST MID LAST NAME
KID #2 1ST MID LAST NAME
KID #3 1ST MID LAST NAME
CHILDREN

IN THE ___th Judicial District Court

§
§
§
§

OF
CALDWELL COUNTY, TEXAS

IV-D COURT RETROACTIVE CHILD SUPPORT CALCULATIONS SHEET
The Office of the Attorney General offers as an Exhibit the following summary of information in support of its
request for retroactive support.
The date of birth of the youngest child of the obligor and obligee is _______________________.

____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

+
____ months at $_________ support based on _______% =

$__________

SUBTOTAL:

$__________

CREDIT/OFFSET (subtracted):

$__________

TOTAL:

$__________

Texas Attorney General – Child Support Division: Family Violence Policy, Procedures,
and Practice and Connections to Child Custody and Visitation
“What the Attorney General had to enforce was a huge blessing in my case. It took the spotlight off of
me. I was no longer the bad guy, the Attorney General‘s office was the bad guy... I don’t want anybody to
be in that place, but I figure they have a little more power than I do.” – Michelle K., Survivor
Background
As the Title IV‐D agency for the State of Texas, the Office of the Attorney General – Child Support Division (OAG) is
required, like all state IV‐D agencies, to establish paternity, locate absent parents, establish child and medical support
orders, enforce support orders, and periodically review and adjust support orders. Unlike other states, the OAG has,
since 1989, been required by state law to establish conservatorship (custody) and periods of possession (visitation)
when first establishing a child support order. The establishment and enforcement of child support orders and the
establishment of parenting time orders pose multiple potential risks for survivors of family violence and as such, the
OAG has made a substantial investment in developing policy, procedures, and practices to promote the safety of
survivors and their children.
Like all IV‐D programs, Texas developed and implemented policy and procedures to flag cases with the Family Violence
Indicator (FVI) as part of the welfare reform requirements of 1996. The FVI is used to identify cases where the release
of the parent’s address information may put the parent or child at risk of physical or emotional harm. While addressing
this need for address confidentiality is important for many survivors, there are other aspects of the child support
establishment and enforcement process that may also present risk, including the establishment of custody and
visitation. In the years since welfare reform, the OAG has collaborated extensively with the Texas Council on Family
Violence to expand its family violence policy, training, and resources to address these additional safety concerns and
support safe access to child support services and the establishment of safe, workable orders for families.
Custody and Visitation Connection
The establishment of custody and visitation has particularly complex implications in family violence cases. The OAG’s
family violence collaborations, policy and procedures development, family violence training, and resource development
have been guided by awareness of the potential risks for survivors and directed toward promoting safe, workable
orders for families. The OAG does not represent either parent when establishing child support or parenting time
orders, but this does not mean the state is a disinterested party when it comes to the safety of parents and children.
The OAG is uniquely situated to implement procedures designed to increase the safety of survivors and their families.
Risk Mitigation ‐ One of the most important functions the OAG serves is to inform all parents of what to expect as they
go through the child support establishment and enforcement process. Special emphasis is placed on custody and
visitation and providing multiple resources for parents to access when they have safety concerns or want help
determining safe options for exchange and visits.
Protective Factors ‐ While the establishment of custody and visitation raises additional safety issues for some parents, it
is important to note that it often yields significant benefits for many, including for survivors of family violence. The
most significant benefits are the establishment of a legal structure to the parent‐child relationship and the restrictions
a court order can include that provide protections for a parent who is a survivor of family violence. In Texas (as in many
states), when paternity has been established, either through voluntary acknowledgment or a presumption of paternity,
both parents have equal rights and responsibilities for the child.
In healthy, non‐violent relationships where parents are successfully co‐parenting, the lack of a legal framework that
both defines and limits periods of parenting time and decision‐making roles may be perfectly functional. For survivors
of family violence, though, the absence of this legal structure may expose them to ongoing conflicts that arise when
negotiating parenting time on an ad hoc basis, provide opportunities for an abuser to continue to manipulate and

This briefing summary is based upon the “Stay Safe, Get Support” evaluation authored by Esha Clearfield for the Texas Council
on Family Violence – January 2013.

intimidate the other parent, and in the worst case scenarios, can create the potential for the abusive partner to take
and keep the child(ren).
A further benefit that may be overlooked for survivors is the reality that parents save time and money when they do
not have to go through a separate court process or hire a private attorney to establish custody and visitation. Many
survivors cannot afford the expense of hiring a private attorney, and many are unable to avail themselves of legal aid
services due to the huge demand for free or low cost legal assistance and limited resources to meet that need.
Initiatives and Resources
A key element of Texas’ work on family violence has been its partnership with local and statewide family violence
advocacy groups to educate CSD about the challenges and fears faced by survivors seeking to establish parenting
orders, give feedback on how agency policies and practices are experienced “in the field,” and help CSD provide clear,
comprehensive information to parents about the custody and visitation establishment process.
Collaboration with Family Violence Advocates – Beginning in 2005, the OAG turned to the Texas Council on Family
Violence and advocates from local programs to gain expert insight into the broader issues of survivor safety and child
support. This collaboration includes:
 joint implementation of a pilot project to test alternatives to court for FV survivors,
 contracts with TCFV for technical assistance and training as part of federal grant funded projects,
 joint development of healthy relationship/relationship violence prevention curriculum sessions for the OAG’s
Paternity and Parenting Awareness (p.a.p.a.) curriculum,
 participation by TCFV and local advocates in the OAG workgroup to review agency family violence policies and
procedures (Domestic Violence Work Group – DVWG), and
 a multi‐year contract with TCFV for technical assistance and training (based on DVWG recommendations) for
development of OAG internal staff training, outreach and training to family violence advocates, and development
and publication of public education materials.
Policy and Practice ‐ The OAG used early feedback from advocates to make incremental policy changes designed to
increase survivor safety at key “red flag” points in the child support process. These incremental shifts and ongoing input
from advocates culminated in an intensive review of agency policy and procedures and a comprehensive overhaul of
OAG family violence policy.
Training ‐ Mandatory family violence training for OAG staff has been in place since 2002. Concurrent with the
comprehensive family violence policy review and revision, the OAG and TCFV jointly developed and conducted a new,
intensive training for all CSD staff. Key elements of the training included expanded family violence dynamics content,
skill‐based approaches to responding to family violence disclosures, and implementation of expanded safety measures
for survivors. One hundred and forty six training sessions reached approximately 2,400 employees in more than 90
offices across the state and included the participation of local family violence advocates as part of every training.
Resources – Survivors and advocates cannot safety plan for a process about which they have little information. To that
end, the OAG and TCFV have developed and distributed a variety of resources to promote safe access to child support
services for all parents. These resources include a website (www.GetChildSupportSafely.org); brochures outlining key
points in the child support process; posters to raise awareness of family violence issues’ relevance in the child support
process; and a series of educational videos for survivors, advocates, and child support staff designed to raise awareness
of family violence dynamics and the protections available in the child support, custody, and visitation establishment
process.
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Safety Focused Parenting Plan
Do you need a Safety Focused Plan? This list can help you decide.

Has the other parent:
<

acted as though violent behavior toward you or your child(ren) is OK in
some situations?

<

damaged or destroyed property or pets during an argument?

<

threatened to commit suicide?

<

pushed, slapped, kicked, punched or physically hurt you or your child(ren)?

<

had problems with alcohol or other drugs?

<

needed medication to be safe around others?

<

threatened not to return or not returned your child(ren)?

<

used weapons to threaten or hurt people?

<

threatened to kill you, your child(ren) or anyone else?

<

sexually abused anyone by force, threat of force, or intimidation?

<

been served a protection or no contact order?

<

been arrested for harming or threatening to harm you or anyone else?

If you answered yes to any of these questions, please continue to take your safety, and
your children’s safety, seriously. You may need to use a Safety Focused Parenting Plan.
— continued over —

-1-

Oregon law requires parents to file a Parenting Plan (a document that states when the child will
be with each parent and how decisions will be made) with the final request for divorce or child
custody order. Parenting Plans may be modified by agreement of the parties (see the paragraph
entitled “Changes to the Parenting Plan”) or by returning to court seeking a modification. The
purpose of these materials is to help you develop a safety focused parenting plan. We recommend
that you file a plan when first filing your case in the court. This packet offers three samples of
safety focused parenting plans:

Option A: You feel your child cannot be safe alone with the other parent - supervised
parenting time or no parenting time.
Option B: You feel your child can safely spend limited time with the other parent under
certain conditions - no overnight parenting time.
Option C: You feel your child can safely spend time with the other parent, but you are
not safe when the other parent is with you - overnight parenting time, public drop off and
pick up sites.
These instructions are not a complete statement of the law. For legal information, please talk to
a lawyer, visit your local law library and/or refer to the “Resource List” in the Parenting Plan Guide
for Parents developed by the Oregon Judicial Department (http://www.ojd.state.or.us/familylaw).
Your court may also have local rules, programs and procedures that are not explained in these
instructions. Some courts have family law facilitators and/or clerks who may provide

you with further assistance.
Instructions for completing the plan that you have chosen
<

County: At the top of the page, fill in the name of the county in which you are
filing your Parenting Plan at the top of the page.

<

Names: On the lines provided, fill in the names of the Petitioner and
Respondent. If you filed together, check the box marked “Co-Petitioner.” If you
have an existing court case, use the labels and names as they appear on your
original documents filed with the court.

<

Case Number: On the right side, enter your case number. A case number is
assigned when papers are filed with the court.

<

Information About The Children: Write down the full legal name (do not use
nicknames) and date of birth for each child of this relationship.

<

Who Are You?: The residential parent is the term for the parent with whom the
children live most of the time. The other parent is the non-residential parent.
These labels are used throughout the parenting plan.

<

Parenting Schedule: In deciding on a schedule you may want to refer to the
“What’s Best for my Child-Ages and Stages of Children” section of the BASIC
PARENTING PLAN GUIDE FOR PARENTS located at: http://www.ojd.state.or.
us/familylaw. Click on the “Parenting Plan Information” link.

<

You need to attach your parenting plan to your court papers when you first
file them with the court.

Rev 6/03
Source: \ParentingPlans\SFPPWG\Version-4\Instructions-SFPPG-Ver04.6-23-03.wpd
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Oakland county, Michigan

OAKLAND COUNTY FRIEND OF THE COURT
PARENTING TIME GUIDELINES
This document reflects the information the Friend of the Court relies upon when resolving parenting time disputes
between parents. If anything in this document conflicts with a court order, the court order always controls.
NO SPECIFIC COURT ORDER - Parents must always follow the specific days and times outlined in their Court
Order regarding parenting time, holidays, and vacations unless they mutually agree otherwise. However, when
there is a lack of specificity disputes may arise. "Liberal or Reasonable Rights" to parenting time allows parents
to develop their own parenting time schedules and assumes parents will cooperate with each other and agree on a
schedule for their child(ren). Parents should take into account their child's age, school schedule, the parents' work
schedules, and the distances between the two homes. Such an arrangement may include one (non-overnight)
midweek contact, every other weekend and alternating holidays. Because an order for reasonable parenting time is
nonspecific and assumes parents will agree upon the terms and schedule of parenting time, the Friend of the
Court cannot enforce liberal or reasonable parenting time. However at the request of either parent, the Friend
of the Court can offer schedule a joint meeting, draft a consent agreement, offer mediation services, or provide
forms to request a modification of the court order.
ENTERING AN AGREEMENT - If parents agree to change their custody or parenting time orders and wish it to be
enforceable, they should check with the assigned Family Counselor before finalizing their agreement in writing.
The agreement should include the case/docket number, both parent's contact information, the minor child(ren)'s
names(s) and birth dates(s), and the date the arrangements’ effective date. The agreement must be co-signed and
notarized. Once the agreement is sent to the Friend of the Court, the assigned family counselor will prepare a
formal consent order that will be filed with the court. Upon entry, the agreement will be an enforceable order that
both parents must follow.
ALTERNATIVE DISPUTE RESOLUTION – The Friend of the Court offers Alternative Dispute Resolution (ADR)
services for parents who are unable to come to an agreement, but would like to use the services of a third party in
an attempt to resolve their issues without going to court. Any parent with a custody or parenting time dispute may
contact his or her assigned family counselor for ADR. ADR services include scheduling a joint meeting between
the parents and the family counselor, or referring the parents to the Oakland Mediation Center.
FILING A MOTION - When parents cannot reach a satisfactory agreement about what "liberal” or “reasonable”
rights of parenting time means, they may file a motion with the court asking for a specific parenting time order. This
can be done through an attorney or by a parent using forms provided by the Friend of the Court. If a parent
chooses to represent himself, or herself, the parent may file a motion to change parenting time at the Friend of the
Court (FOC) or at the Circuit Court. A motion form and instructions for requesting a FOC referee hearing may be
obtained from the Friend of Court through the mail, at the front desk, or online at: www.oakgov.com/foc. Parents
representing themselves and filing their own Circuit Court motions may wish to research the law in this area at the
law library adjacent to the Oakland County Courthouse. However, county employees may not give any legal advice.
Additionally, the Michigan Parenting Time Guidelines is published on the State Court Administrative Office’s
website, which is an excellent resource. Please see:
http://courts.michigan.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/focb/pt_gdlns.pdf .
DENIALS OF PARENTING TIME




WRITTEN COMPLAINT - If parents do not agree to make-up parenting time, the parent who was denied
parenting time must put the complaint in writing to receive assistance from the Friend of the Court. The
complaint should contain the date(s) and time(s) when parenting time was denied and a brief description of the
circumstances. The complaint should be filed as soon as possible, but no later than fifty-six (56) days after the
violation. If a denial complaint is filed fifty-six (56) days after a violation, the Friend of the Court has discretion
to decline enforcement action. A Parenting Time Complaint form is available online at:
www.oakgov.com/courts/foc/Documents/forms1/ptcmplt2.pdf .
DISPUTE PROCEDURE - The assigned Family Counselor will review all complaints and respond according to
the statute. Timely complaints will be forwarded to the other parent within fourteen (14) days of receipt. The
other parent will have twenty-one (21) days to respond. If the Family Counselor determines that a denial has
taken place, the Make-Up Parenting Policy will be applied by: Scheduling mediation; Holding a joint meeting;
Initiating a contempt of court action; or Filing a motion to change parenting time.






UNWARRANTED COMPLAINTS - Unwarranted complaints may result in the assessment of costs, and two (2)
or more unwarranted complaints may result in the Friend of the Court declining to proceed with any
enforcement action.
WITHHOLDING PARENTING TIME OR SUPPORT - Withholding parenting time due to non-payment of
support is not allowed. Child Support and parenting time are two separate issues. Support should not be
withheld because parenting time is not taking place. A parent who fails to follow the orders of the court risks
enforcement action up to and including a contempt of court action with potential sanctions.
CHILD’S REFUSAL - If a child is reluctant to participate in parenting time, each parent shall be responsible to
ensure the child complies with the scheduled parenting time. In no event shall a child be allowed to make the
decision as to whether scheduled parenting time takes place. A child may not determine where he or she
wants to live until the age of eighteen (18).

MAKE-UP PARENTING TIME






TYPE AND DURATION - Make-up parenting time shall be of the same type and duration as the parenting time
denied (e.g. weekend for weekend or holiday for holiday).
LIMITATION - Make-up parenting time must be taken within one (1) year of the denied time.
DETERMINATION - The wrongfully denied parent shall choose the date of the make-up parenting time.
NOTICE - The wrongfully denied parent shall notify both the Friend of the Court and the other parent in writing
of the intended make-up parenting time not less than one (1) week prior to the use of the weekday or weekend
parenting time, and not less than twenty-eight (28) days before a holiday or summer/extended parenting time.
REMEDIES - If mediation or a joint meeting does not successfully resolve the parenting time dispute, the
Friend of the Court may take enforcement action or file a motion to change parenting time.

RESIDENCE AND DOMICILE CHANGES




CHANGE OF RESIDENCE - A parent may not change a child's legal “residence” by more than 100 miles
without the other parent's consent or the permission of the court. This rule does not apply if the order
governing the child's custody grants sole legal custody to one of the parents, but the moving parent must still
provide notice to the Friend of the Court.
CHANGE OF DOMICILE - On the other hand, all out-of-state moves that change a child’s “domicile” must be
approved by the court regardless of distance.

PARENTING TIME IN FOREIGN COUNTRIES



LIMITATIONS - Parenting time shall not be exercised in a country that is not a party to the 1980 Hague
Convention on the Civil Aspects of International Child Abduction unless both parents provide the court with
written consent to allow a parent to exercise parenting time in such a country.
INFORMATION - To obtain the names of the countries that are parties to the 1980 Hague Convention
regarding international child abduction, please see the Friend of the Court’s website: www.oakgov.com/foc,
and connect to the link:
http://www.travel.state.gov/abduction/resources/congressreport/congressreport_1487.html. Child abduction
information for specific counties is available at:
http://www.travel.state.gov/abduction/country/country_3781.html.

ABUSE & NEGLECT



REPORTING - If you believe your child was or is being abused or neglected, contact the Children's Protective
Services’ twenty-four (24) hour hotline: 855-444-3911.
NO FOC AUTHORITY - The Friend of the Court does not have the authority to investigate abuse, neglect,
moral, or child welfare complaints/concerns.
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STATE OF MCHIGAN
JUDICIAL DISTRICT
JUDICIAL CIRCUIT
COUNTY PROBATE

CASE NO.

SAFETY SCREENING
FOR ORDER OF REFERENCE
CUSTODY AND PARENTING TIME

Court Address:

Court Telephone No.:

v.v
Plaintiff’s name(s):

v. Defendant’s name(s):

Plaintiff’s attorney:

Defendant’s attorney:

1.

Are there any Personal Protection Orders involving yourself or the other party in Michigan or any other state or
country?

2.

Are there any domestic violence criminal actions involving yourself or the other party in Michigan or any other state
or country?

A. Are there any child protective (abuse/neglect) actions involving yourself and/or the other party in Michigan or any
other state or country?

B. Are there any safety concerns with the children?

C. Are there any other safety concerns we need to be aware?

__________________
Date

___________________________________
Signature

LEIN CHECK COMPLETED:
Date
(MKN 2/2013)

00-00-2013
The Sixth Judicial Circuit of Michigan
Friend of the Court
Case Management Rules and Procedures

CM Rule GEN. 14

I.

Safety Screening, Family Violence Indicator, and Alternate Address.

SAFETY POLICY.
A. SAFETY CONCERN. Domestic violence and court safety issues are a growing
concern. To help ensure the safety of the parties, the public, and Friend of the Court
(FOC) staff, Safety Screening shall be implemented to assist FOC family counselors
determine if extra precautions should be taken before meeting with parties pursuant to
Orders of Reference (OR’s) regarding custody and parenting time.
B. SAFETY SCREENING AND PRECAUTIONS. Therefore, each FOC family
counselor shall conduct a screening to determine if the parties should be interviewed
jointly or separately when conducting an investigation to produce a report and
recommendation regarding custody and/or parenting time.

II.

SCREENING PROCEDURE AND APPOINTMENT SCHEDULING.
A. Initiate LEIN Check and Screening Form. Prior to initiating a custody and/or
parenting time investigation, a family counselor shall initiate a Law Enforcement
Information Network (LEIN) Check of each party and send them a “SAFETY
SCREENING FOR ORDER OF REFERENCE CUSTODY AND PARENTING
TIME” Form as contained in the FOC’s AutoForm’s digital library.
B. Schedule Joint or Separate Meetings. Upon return of the LEIN Check and the
“SAFETY SCREENING FOR ORDER OF REFERENCE FOR CUSTODY AND
PARENTING TIME” Form, the family counselor shall determine if the parties should
be interviewed jointly or separately, and schedule an appointment or appointments
accordingly. When scheduling separate meetings, the family counselor shall take
care to ensure that the parties will not encounter one another coming or going to the
FOC.
C. Designate Address as “Confidential.” For any case wherein the safety for one of
the parties and/or child/ren is determined to be an issue by the family counselor, Case
Management Rule GEN. 1 must be followed to ensure that the address of the party for
whom safety is a concern is designated as “confidential.” Therefore, the family
counselor must do the following two (2) things:
1. Enter Family Violence Indicator. The family counselor must designate the
party’s actual address as “confidential” on MiCSES. To designate the party’s

actual address as “confidential,” the family counselor must enter a “Family
Violence Indicator” (DVI) on the Michigan Child Support Enforcement System
(MiCSES) under the Demographic (DEMO) Screen; and,
2. Obtain Alternate Address. The family counselor must obtain an “Alternate
Address” for the party to facilitate the service of any motion or petition by the
other party. To comply with Michigan Court Rule (MCR) 3.203 and CMR GEN
1, the family counselor must do one (1) of the following two things.
a. Utilize a Sworn Statement. The family counselor must request that the party
complete a “SWORN STATEMENT REQUESTING CONFIDENTIAL
ADDRESS” Form a reflected in Attachment (A) to CMR GEN 1; or,
b. Utilize a Letter Request. The family counselor must send the party a letter
requesting an alternate address as reflected in Attachment (B) to CMR GEN 1.
III.

SECURITY PRECAUTIONS.
A. Potential Threats to Office Security. Any litigant identified as a threat to the safety
of the opposing party and/or child/ren as the result of the LEIN Check, Safety
Screening, or any other source of information, should be evaluated as a potential
threat to office security. Factors to be considered include:
1. Criminal Record. Any litigant with a criminal record that includes convictions
for violent behavior should be considered a potential threat to office security.
2. Death Threats. Any litigant who has allegedly made death threats against the
opposing party and/or children should be considered a potential threat to office
security.
3. Suicidal Ideation. Any litigant who has expressed a desire to commit suicide
should be considered a potential threat to office security.
B. Reporting Potential Threats. Any litigant who has been identified as a potential
threat to office security by a family counselor should be reported to the Chief
Assistant FOC in charge of legal operations. Additionally, the Chief should be
informed of the appointment or hearing date and time the litigant is expected to
appear at the FOC so he can alert the Sheriff’s Court Security personnel.
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County of Cuyahoga, Ohio

OFFICE OF MEDIATION DOMESTIC VIOLENCE SCREENING FORM
In order to complete the application process it is necessary that you answer the following questions concerning
Domestic Violence. This is for the protection of all parties involved with this filing. This information will be used
to determine how to direct this case through the court process.
1. To your knowledge is there a current PROTECTION or NO CONTACT order in place between the filing
parties.
YES__
NO__
2. . To your knowledge is there an expired PROTECTION or NO CONTACT order in place between the filing
parties.
YES__
NO__
If you answered yes to either of the above questions please complete the following questions. (Note: Please provide
court documentation with your filing)

1.

What type of Order ? Circle One
Temporary Restraining order

2.

Civil Protection Order

Parties involved in Order?
___________________________________________________________
___________________________________________________________

3.

Date of Order

___________________

4.

Date order expires

5.

Has there been any physical altercation between parties, which resulted in police or law enforcement
involvement but no protection order from a court. (please explain)

_________________

_________________________________________________________________________________________

__________________________________________________________________________
Case #’s___________________

Child/ren’s Names

______________________
______________________
______________________
______________________

Dupage county, Illinois

DuPage County
Family Center
We strongly believe
that all children have
a need to share a
relationship with both
of their parents. It is
our goal to reach out
to families in DuPage
County to help them
achieve cooperative
parenting that focuses
on the needs of the
children. Through an
array of services:
parent education,
neutral exchange,
mediation, supervised
visitation and conflict
resolution, the
DuPage County
Family Center strives
to establish, maintain,
and enhance familial
relationships.

PARENT EDUCATION
CCC and PAK
•

Mandatory one-time seminar

•

Encourages parents to develop a
way to relate to each other that
keeps their children out of conflict

•

Motivates parents to focus on the
best interest of their children

•

Emphasizes the need for parents
to set aside personal differences
in order to provide the healthiest
environment possible for their
children

•

Focuses on developing a
“business-like” relationship
between parents

•

Offered in classroom setting and
online

Registration by telephone
or online
DuPage County Family Center
1525 N. Main Street
Wheaton, IL 60187

www.dupageco.org/familycenter
Phone: 630.407.2450
Fax: 630.407.2451

Family Center

Give your children
permission to love
you both.
Programs for building and
enhancing relationships between
parents and children

NEUTRAL EXCHANGE
•

•

•

•

Provides a safe, conflict free,
child-friendly environment in
which a child’s movement
between parents is
supervised
Allows for staggered arrival
and departure times so that
no contact between parents
occurs
Provides documentation to
the Court regarding the
nature of exchanges
Security personnel on site

TRANSITIONAL EXCHANGE
•

Neutral Exchange services
with added staff support and
involvement

MEDIATION
•

A confidential process wherein
parents meet with a neutral
third party, a trained mediator

•

•

•

SUPERVISED VISITATION
•

Explores the nature and extent
of parenting time and decision
making shared by each parent

Provides the non-residential
parent with a way of
spending parenting time
with his/her child(ren)

•

Encourages parents to identify
and prioritize the concerns and
needs of their children

Establishes, re-establishes,
or maintains a familial
relationship

•

Ensures the child’s welfare,
facilitates transitions, and
addresses fears of one or
both parents

•

Submits objective
documentation to the court

Assists parents in negotiating a
parenting plan that will best
meet the needs of all family
members
All services (excluding parent

CONFLICT MANAGEMENT

education) are provided by court

PEACE Program

order. Intake interviews are to
be completed prior to the

•

High-conflict parents develop
and practice conflict
management skills

•

Provides insight and
education on the impact of
parental and loyalty conflicts
on children

initiation of services.
•

Provides additional
professional support to the
family and information to the
court

To schedule, call the
Family Center:
630630-407407-2450

DUPAGE COUNTY FAMILY CENTER
Parents and Kids in Partnership Program
1525 N. Main Street
Wheaton, IL 60187
MEDIATION INTAKE FORM
CONFIDENTIAL INFORMATION
(Do not repeat information marked with an * if you have also completed the Client Information Sheet today)
Date _______________________________

*Court case #________________________________

Your Name_______________________________________________________________________________
*Number and Street _____________________________________________ *Apartment_______________________
*City_____________________________________ *State _______________ *Zip Code ________________________
*Birth Date______________________________ *Age_____________

*Please circle:

Male

Female

*Home Phone (_____) _____________ *Work Phone (______) _____________ *Cell Phone (_____)______________
*Email Address _____________________________________________
*Names, ages and date of birth of children with other party in this case_____________________________________
_________________________________________________________________________________________________
*Are you represented by a States Attorney?

Yes

No

*Are you represented by a private attorney?

Yes

No

*Attorney Name __________________________________ phone _____________________ Fax__________________
*Name of other parent____________________________________________________________________________________
* At the present time, does the child(ren) spend time with both parents?

 Yes

 No

Distance (time/miles) between parents home?_____________________________________________________________
How long have you known the other parent?______________________________________________________________
Did you ever live together? _____________________How long?_____________________________________________
Others in home (name, relationship, age) ________________________________________________________________
_________________________________________________________________________________________________
Are you involved in any other court-referred programs?

Yes

Please circle:

Family Violence

Anger Management

Drug Court

No
Probation

Please explain _____________________________________________________________________________________
_________________________________________________________________________________________________
Do you presently have a court-ordered visitation plan? If yes, please explain. ___________________________________
_________________________________________________________________________________________________
Revised 2/5/2009

CONFIDENTIAL QUESTIONNAIRE
EACH PARENT MUST ANSWER HIS/HER OWN QUESTIONNAIRE SEPARATELY
1. Do you have any concerns about the child(ren)’s emotional and/or physical safety with
the other parent?

YES

2. Has the Department of Children & Family Services been involved with the family
regarding allegations of abuse and/or neglect of the child(ren)?

YES

NO

NO

3. Have you ever feared that you would not have access to your child(ren)?

YES

NO

4. Has there ever been medical treatment or hospitalization for psychiatric reasons
in the family?

YES

NO

5. Do you have any concerns regarding the use of alcohol and/or drugs
in the family?

YES

NO

6. Has there ever been a physical confrontation between you
and the other parent?

YES

NO

7. Do you have any concerns about your own emotional and/or
physical safety with the other parent?

YES

NO

8. Is there now, or has there ever been, an Order of Protection?
If yes, expiration date __________________

YES

NO

9. Have the police ever been called in response to a conflict?

YES

NO

10. Are you in any way afraid to meet with the other parent and the mediator?

YES

NO

11. Do you feel you were an equal partner in your relationship?

YES

NO

12. Do you feel you are ready to begin working with the other parent to develop
a parenting plan?

YES

NO

YES

NO

If not, briefly state why not: ______________________________________________
13. Do you have any fear/concerns about answering these questions?
If yes, state those concerns________________________________________________
Please provide any additional information you would like to share that may help in the mediation process.
_______________________________________________________________________________________________
_______________________________________________________________________________________________
Completed by: _________________________________________________
Signature of Parent/Client

__________________
Date

Revised 2/5/2009

Connecticut

JDFM 194-rev.5/05

FAMILY CIVIL INTAKE SCREEN
Court Location:___________________ Intake Counselor:_______________________________ Intake Date:_____________
GENERAL CASE INFORMATION
Plaintiff________________________________
Gender:
Male  ٱFemale ٱ
DOB : _____________
Address ________________________________
________________________________
Phone: ________________________________
Employer:_______________________________
Address: ________________________________
________________________________
Phone:; ________________________________
Work Hours: _____________________________
Attorney: ____________________________
Address: ____________________________
_____________________________
Phone: ____________________________

Defendant_____________________________
Gender:
Male  ٱFemale ٱ
DOB: ___________________
Address: _______________________________
_______________________________
Phone: _______________________________

Docket #_____________
CMIS #___________________

Employer:________________________________
Address: ________________________________
______________________________
Phone: ______________________________
Work Hours: ____________________________
Attorney: _______________________________
Address: ________________________________
________________________________
Phone: _________________________________

Children_______________________________ DOB______________Gender___ Resides with____________________________
_______________________________
______________
___
___________________________
________________________________
______________
___
___________________________
________________________________
______________
___
___________________________
________________________________
______________
___
___________________________
Children’s Attorney/GAL: _________________________________________ Phone: ________________________
Plaintiff attended/completed Parenting Education Program: ______ N _____Y _______Date completed
Defendant attended/completed Parenting Education Program: ______ N

_____Y _______Date completed

______Waived
______Waived

Who presently has legal custody of the child(ren)?

Father

Mother

Joint

No Arrangement

Other________

Who presently has physical custody of the child(ren)?

Father

Mother

Joint

No Arrangement

Other________

What is the current parenting plan/access schedule?
How long have these arrangements been in place? ___________________________________
Supervisor Assignment Information
Referred for:  ڤMediation  ڤConflict Resolution Conference  ڤIssue Focused Evaluation
Assigned to: ____________________________________________________
Date Assigned: ___________________________________________________

 ڤComprehensive Evaluation

1

Additional Referral Information
* Copies of this page and first page are to be retained in the case file.
* If this screen is being completed in the automated format most of the information on this page will auto-filled from information
that will be entered in the screen that follows. When the screen is complete return to this page and review for accuracy
* If the screen is being completed on paper, skip this section and return to it at the end
Family Violence Screening:
Prior Arrests:

 ڤNo

 ڤYes

Comments:_____________________________________________
____________________________________________

PO/RO in effect:

 ڤNo

 ڤYes

Comments: ____________________________________________
____________________________________________

Referral Status:
Source of
Referral:

 ڤCourt

 ڤSelf

Case status:

 ڤPendente Lite

 ڤPre Judgment

Type of Case:

 ڤDissolution

 ڤUnmarried

Issues Referred:

 ڤCustody
 ڤAccess

 ڤOut of State
 ڤReconciliation

 ڤFinancial
 ڤOther:__________________________

 ڤBrochure

 ڤQuestionnaire

 ڤRelease of Info

Forms
Distributed:

ڤPost Judgment
 ڤTRO

Previous Referrals to FRO for services (dates): __________________________________________________
ADDITIONAL PERTINENT INFORMATION

2

Level of Conflict:
Which of the
following best
describes your
relationship
with your
child(ren)’s
other parent?

o
Divorcing/
separating and
living apart

o
Divorcing/
separating but
still living
together

LOW

How many times have you
utilized Court interventions to
deal with child related
disagreements between yourself
and your child(ren)’s other
parent?

LOW

Current level of Conflict

o
Never Married
Used to live
together

MODERATE

MODERATE

o
No prior times; this is the first
referral

o
Two or three times

LOW

At what stages of the Court process
have you returned to Court with
disputes about your parenting
arrangement?

Which of the following Court
processes usually resolved your prior
parenting disputes?

o
Already
Divorced

o
No prior
Court
services

LOW
o
LOW TO MODERATE

HIGH

o
Four or more
times

MODERATE

o
Pendente
Lite/PreJudgment

LOW
o
No Prior Court
Service

o
Never Married
Never lived
together

HIGH

o
Post Judgment

LOW
o
Negotiation

LOW/MODERATE
o
Mediation/
Conflict
Resolution
Conference

LOW

LOW
o
MODERATE TO HIGH

o
Pendente Lite/PreJudgment and Post
Judgment
HIGH
o
Evaluation

o
Trial/
Hearing

MODERATE

HIGH

o
HIGH

Ability to Cooperate/Communicate:
How well do you and
your child(ren)’s
other parent
cooperate and
communicate over
your child(ren)

o
We generally
cooperate well
POSITIVE

o
We cooperate some
of the time
POSITIVE

o
We do not
cooperate well

o
Cooperation is
almost
impossible

LIMITED

LIMITED TO
NO ABILITY

o
No Contact or
cooperation is
possible
NONE

3

How were your
present custody and
access /visitation
arrangements made?

How important is the
other parent to the
welfare of your
child(ren)?

Overall level of
communication/
cooperation

o
A mutual decision
was made together
by you and the
child(ren)’s other
parent

o
A decision was
made with the help
of a counselor,
attorney, or
mediator/negotiator

o
A decision was
made by someone
in authority like a
judge or after an
evaluation

POSITIVE

LIMITED

o
Very important
(has many valuable
things to offer as a
parent)

o
Important (has
some valuable
things to offer as a
parent)

LIMITED TO NO
ABILITY
o
Somewhat
Important(some
value but some
problems/
limitations as a
parent)

POSITIVE

POSITIVE

o
POSITIVE

o
LIMITED

Parties
communicate and
consider the other
parent’s opinion

Minimal
communication,
passive
cooperation

LIMITED

o
The arrangements were made by
you without discussing it with
anyone

NONE
o
Very
Unimportant
(has nothing to
offer as a
parent)

o
Not important
(has little to
offer;
problems/deficits
as a parent)

NONE

LIMITED TO
NO ABILITY

o
LIMITED TO NO
ABILITY
Communication tends to
be conflicted or done so in
a challenging manner;
reliance on others for
direction

o
NONE
No Communication,
Avoidant

Complexity of Issues:
What do you believe are the issues
currently in dispute between you
and your child(ren)’s other parent?

o

Relocation of one parent

HIGH

o

Medical, educational and religious
decisions for your children
Threatening or violent behavior
between other family members
Time sharing and holiday schedules
(access issues) and/or
arrangements for picking
up/exchanging children
Financial issues (child
support/alimony, maintaining the
family home)
Other parent and friends/family
speaking negatively about you to
the child(ren)

HIGH

o
o

o

o

o

Appropriate daily care and discipline
of your child(ren)

HIGH
MODERATE

MODERATE

LOW
LOW
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o

Child Abuse/Neglect
Concerns of :
o Physically hurting
the child(ren)
o Emotional abusing
your children
o Neglecting to feed,
supervise, etc. the
child(ren)
o Driving unsafely
with the child(ren)
in the car
o Exposing children
to
dangerous/criminal
behavior
o
Parent is engaging
in sexually
inappropriate
behavior

Substance abuse
Concerns of:
o Drinking too much
o Using illegal drugs
o Abusing
prescription meds

Other:_________________________

Counselor needs to rate:

o
Past only; No
current allegations;
one parent may
have underlying
concern that
abuse/neglect may
reoccur in the
future

o
Current allegation;
behavior not denied;
currently in treatment or
recently completed;
recognition that
behaviors have
impacted relationship
with child(ren); no
agreement on how this
should impact parenting
plan

o
Current allegation;
minimizes
behavior; may or
may not be in
treatment;
ambivalent about
if/how behavior
impacts
relationship with
child; no
agreement on how
this should impact
parenting plan

o
Child
abuse issue
totally
denied by
one party

LOW

MODERATE

MODERATE/
HIGH

HIGH

o
Past only;
Agreement that
there is no current
use; one parent
may have
underlying concern
that substance
abuse may reoccur

o
Currently using, no
denial of use; currently
in treatment/or recently
completed; agreement
that use has impact on
ability to parent; no
agreement on how this
should impact parenting
plan

o
Currently using, no
denial of use; may
or may not be in
treatment;
ambivalent about
how use impacts
parenting ability;
no agreement on
how this should
impact parenting
plan

o
Substance
use totally
denied by
one party

LOW

MODERATE

MODERATE/
HIGH

o
Not an issue

o
Not an issue

HIGH

5

Mental Health
Concerns of:
o Being mentally or
emotionally
unstable
o Depression
o Personality Disorder

Domestic Violence

Concerns of:
o Behaving violently
towards you
o Behaving violently
towards their new
significant
other/spouse
o Violence between
current and past
significant
other/spouse

o
Past only;
Agreement there is
no impact on
current
functioning; one
parent may have
underlying concern
that functioning
may be
compromised in
the future

o
Currently an issue, not
denied; currently in
treatment or recently
completed; agreement
that issue has impact on
ability to parent; no
agreement on how this
should impact parenting
plan

LOW

MODERATE

o
Past only; No
current allegations
or DV arrests; NO
underlying fear of
the other parent

o
Current allegation or
DV arrest; behavior not
denied; currently in
treatment or recently
completed; recognition
that behaviors have
impacted on parenting
relationships; no
agreement on how this
should impact parenting
plan
Past DV incident(s).
However one parent
continues to be
concerned about
interactions

LOW

MODERATE

o
Currently an issue;
may or may not be
in treatment;
ambivalent about
if/how issue
impacts parenting
ability; no
agreement on how
this should impact
parenting plan

o
Mental
Health
issue
totally
denied by
one party

MODERATE/
HIGH

HIGH

o
Current allegation
or DV arrest;
minimizes
behavior; may or
may not be in
treatment;
ambivalent about
if/how behavior
impacts parenting
relationships; no
agreement on how
this should impact
parenting plan

o
Denial of
allegations
by one
party

o
Not an issue

o
Not an issue

Past DV
incident(s).
One parent
continues
to be
fearful

Past DV
incident(s). One
parent continues to
be fearful
MODERATE/
HIGH

HIGH

Issues Identified : (To be filled out on the automated format only)
Issues:
Rating:
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Complexity of Issues

o
LOW/MODERATE

o
MODERATE

Parenting time;
Primary Residence;
No current DV;
Mental Health, and
Substance abuse
issues not present or
if so do not impair
ability to mediate

Parenting time;
Primary residence;
DV, Mental
Health, Child abuse
/neglect, Substance
abuse present and
not denied; impact
of issue on
parenting
recognized; how
issue impacts
parenting plan in
dispute; current or
recently completed
treatment a must

o
MODERATE/
HIGH

o
HIGH

Parenting time;
Primary residence;
DV, Mental Health,
Child abuse
/neglect, Substance
abuse present,
parent has
ambivalence on if
/how this impacts
parenting ability;
how issue impacts
parenting plan in
dispute; may or
may not be in
current treatment

Parenting time; Primary
residence; DV, Mental Health,
Child abuse /neglect,
Substance abuse denied by
one parent

Level of Dangerousness
How frightened are you of
your child(ren)’s other
parent at this time?

During your relationship
with the child(ren)’s other
parent, how often did the
following occur:
(See Below)

o
Not at all

o
Somewhat

o
Very much

LOW

MODERATE

HIGH

o
Occurred in
the
past:
(prior to past
12 months)

o
Occurrences within the past 12 Months:

Never

Once

Several Times

Frequently

Threats to hurt or punish

Low

Low

Low

Moderate

Moderate/
High

Push, grab, shove, bully

Low

Low

Low

Moderate

High

Slap, hit, kick, bite, etc.

Low or Mod.

Low

Moderate

Moderate/
High

High

Choke, beat up the other
(repeated blows)

Mod or High

Low

Moderate/
High

High

High

Threat of/use of a weapon

Mod. or High

Low

High

High

High

Sexual abuse or rape

Mod or High

Low

High

High

High

Overall
Rating**
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Have police been called because of
allegations of violence or abuse by
you or the other parent?

Legal Response To Family
Violence

Level of Dangerousness
(choose highest rating from above)

o
Occurred in
the past:
(prior to past 12
months)
Ratings if yes:
Low or Mod.

o
Current –
Within the
past 12 months
Ratings if yes:
Moderate

Have criminal charges been filed
against you or the other parent as
a result of alleged violence?
(assaultive behavior)

Moderate

Moderate or
High

Has there ever been a restraining or
protective orders in place between
you and the other parent?

Low

Moderate

Has there been an arrest for a
violation of a protective
order or restraining order?

Low or Moderate

High

Have you ever received medical
treatment for injuries intentionally
caused by the other parent?

Moderate or High

High

Has DCF opened a file as a result of
allegations of child abuse or
neglect against either parent?

Low or Moderate

Moderate/High

o

o

LOW

MODERATE

Overall Rating**

o

o

MODERATE
/HIGH

HIGH
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Service Options/Definitions
LEVEL OF CONFLICT

LEVEL OF
COMMUNICATION/
COOPERATION

COMPLEXITY OF
ISSUES

o
LOW TO MODERATE

o
POSITIVE

o
LIMITED

Parents communicate and
consider the other parent’s
opinion

Minimal communication,
passive cooperation

o
LOW/MODERATE
Parenting time; Primary
Residence; No current
DV; Mental Health, and
Substance abuse issues not
present or if so do not
impair ability to mediate

LEVEL OF
DANGEROUSNESS

Disparity of facts/ Need
for corroborating evidence

o
LOW

o
Minor to moderate
differences in facts or
position
No immediate need for
corroborating evidence

Service
Selection

o
MODERATE TO HIGH

o
MEDIATION

o
MODERATE
Parenting time; Primary
residence; DV, Mental
Health, Child abuse
/neglect, Substance abuse
present and not denied;
impact of issue on
parenting recognized; how
issue impacts parenting
plan in dispute; current or
recently completed
treatment a must
o
MODERATE
OR
MODERATE/HIGH
o
Moderate differences in
facts or position
Very limited need for
corroborating evidence
(1or 2 collateral resources
needed)

o
CONFLICT
RESOLUTION

o
MODERATE TO HIGH

o
HIGH

o
LIMITED TO NO
ABILITY

o
NONE

Communication tends to
be conflicted or done so in
a challenging manner, rely
on others for direction
o
MODERATE/HIGH

No communication,
Avoidant
None

Parenting time; Primary
residence; DV, Mental
Health, Child abuse
/neglect, Substance abuse
present, parent has
ambivalence on if /how
this impacts parenting
ability;
how issue impacts
parenting plan in dispute;
may or may not be in
current treatment
o
MODERATE/HIGH
OR
HIGH

Parenting time;
Primary residence;
DV, Mental Health,
Child abuse
/neglect, Substance
abuse denied by
one parent

o
Moderate differences in
facts or position

o
Significant
differences in fact
or position. Strong
need to share their
perspective

Limited need for
corroborating evidence
(no more than 4 collateral
resources needed)

o
FOCUSED
EVALUATION

o
HIGH

o
MODERATE/
HIGH OR
HIGH

Significant need for
corroborating
evidence and
expanded
interviews with
clients
o
COMPREHENSIVE

EVALUATION
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Colorado

Case Number: __________

Name of Party Completing Form: ______________________
MEDIATION QUESTIONNAIRE

Please complete this Questionnaire before your mediation session.
This form and any other communications with the mediator are confidential and privileged to
the extent provided by sections C.R.S. § 13-22-307.
Mediation is a process in which two people work together with an impartial
third person (the mediator) to discuss the issues in their case to try to work
them out. Mediation often occurs with both people in the same room.
The following questions relate to you and the other person in this case.
□ Yes □ No

1. Are you afraid of the other person?
2. Is contact between you and the other person limited by a court order (such as
an injunction, a no contact or protection order in a criminal case, etc.)?

□ Yes □ No
□ Yes □ No

3. Do you believe you can express your needs and concerns in the presence of
the other person and the mediator?
4. If you have children, do you believe you can express the needs and concerns
of your children in the presence of the other person and the mediator?
5. If you answered no to question 3 or question 4, would you be able to express
your needs and concerns and those of your children with the mediator privately,
outside of the presence of the other party?

□ Yes □ No
□ No children
□ Yes □ No
□ Yes □ No

6. Do you believe that during mediation you would be intimidated by the other
person into accepting an unfair result?
OTHER COMMENTS:

IF YOU HAVE CONCERNS ABOUT SAFETY AND THE MEDIATION PROCESS, PLEASE CONTACT
THE MEDIATOR AT __________________TO DISCUSS THESE CONCERNS PRIOR TO SCHEULED
SESSION.
According to C.R.S. § 13-22-311(1): “. . . the court shall not refer the case to mediation services or
dispute resolution programs where one of the parties claims that it has been the victim of physical or
psychological abuse by the other party and states that it is thereby unwilling to enter into mediation
services or dispute resolution programs..”
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ISSUES TO CONSIDER FOR USE OF MEDIATION QUESTIONNAIRE
Distribution
1. In order to minimize the possibility of intimidation, parties should
receive a copy of the questionnaire separately, prior to initial mediation
session OR the mediator should go over these questions with each party
privately prior to mediation session. The parties should be encouraged
to complete and return the questionnaire to the mediator in advance of
the scheduled mediation.
If parties are represented, the notice and questionnaire should be sent to their
attorneys for the parties to complete.
The mediator should send a copy of the mediation questionnaire to the
petitioner and the respondent, with the notice of mediation. The program
should provide information to describe the mediation process. Even if
parties are still living together, the notice and questionnaire should be sent
individually to each party.
2. If questionnaires are not returned in advance of the mediation, unless
domestic violence concerns suggest otherwise, parties should be instructed
to arrive at mediation a sufficient time prior to the scheduled mediation to
complete questionnaires and address any noted concerns.
Review
3. Questionnaires should be reviewed prior to the scheduled mediation if
possible in order to address safety concerns in advance.
If someone other than the mediator conducts this review, the mediator
should be notified in advance of the mediation regarding any concerns which
were raised.
4. If concerns have been raised or noted prior to the mediation (either via
questionnaire or call from the participants), the mediator or program
designee should consider the following options:
 Determine whether the party is represented by an attorney and if the
attorney will be present.
 Determine whether an advocate or support person will be present.
 Determine whether to conduct mediation in such a manner that the
parties do not come in contact with each other (i.e., entirely in caucus
mode)
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 Conduct mediation in secure facility and alert (court) security in
advance
 Determine whether to designate that the parties arrive and depart at
different times (typically, ask victim to arrive last and depart first)
 Develop a signal for party to use to terminate mediation
 Determine whether to cancel the mediation; If mediation cancelled,
notify the court of the cancellation without breaching confidentiality
Day of Mediation
5. Upon the parties’ arrival at mediation, the mediator should verify that the
questionnaire has been completed and received. If already reviewed, the
mediator should inquire of each party separately to determine if there have
been any changes to the responses, and parties should be given an
opportunity to update the questionnaire. If the questionnaire has not been
completed or received, the party should be given another copy and asked to
complete it prior to beginning mediation. Parties should not be permitted to
sit together when completing questionnaires in the mediation office.
6. Prior to calling the parties into mediation, the assigned mediator should
review the questionnaires. Any answer which indicates the potential of fear
or power and control issues should alert the mediator to meet privately prior
to beginning the mediation with each party. If concerns have not been
addressed prior to the mediation or additional concerns are raised, the
mediator should consider taking action consistent with point four above.
7. Information packets from the local domestic violence shelter should be
available in the office.
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Missouri

M.A.R.C.H. Policies and Procedures – APPENDIX “D-3”

Tolman Screening Model
Richard M. Tolman, Ph.D.
Jane Addams College of Social Work
University of Illinois at Chicago
1.

Mediation often occurs with both spouses in the same room together. Do you have any
concerns about mediating in the same room together with your spouse?
The rationale for this question is that it may tap reluctance to participate in mediation because of
physical abuse without directly asking for it. Thus, it may be effective as a broad screening
question, even if abuse victims are reluctant to directly disclose abuse. On the other hand,
reasons other than abuse may result in concerns about mediation, and these would have to be
sorted out in further screening.

2.

Are you fearful of your spouse for any reason?
This question taps the subjective perspective of the respondent. It does not assume fear is a result
of physical abuse, nor is it limited to fear of physical harm. It may identify fears of various types
(taking children away, fear of humiliation, fear of spouse harming himself, etc.)

3.

Has your spouse ever threatened to hurt you in any way?
This question is similar to question #2 in that it asks about threats in a broad manner, not limited
to physical abuse. It adds information about the spouse’s behavior, rather than focusing on the
subject perspective of the respondent.

4.

Has your spouse ever hit you or used any other type of physical force towards you?
This question directly asks about physical abuse, though it does not use the term abuse. Many
women who experience physical abuse may not label it with that term. This question is more
neutral in its terminology and may elicit more positive responses. On the other hand, further
screening may clarify the physical force used as non-abrasive. For example, a spouse’s use of
physical force may be legitimately self-defensive.

5.

Have you ever called the police, requested a protection from abuse order, or sought help
for yourself as a result of abuse by your spouse?
An affirmative answer to this question would demonstrate that abuse is a significant problem.
However, serious abuse might have occurred even if it is answered negatively.

Reprinted from:
Mediation in Cases of Domestic Abuse: Helpful option or unacceptable risk?
Final report of the Domestic Abuse and Mediation Project, Maine Court Mediation Service
(Funded by the State Justice Institute, Washington, D.C.)
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6.

Are you currently afraid that your spouse will physically harm you?
This repeats #2, except that it more pointedly asks about physical abuse. An affirmative answer
to #2 and a negative answer to #6 would point the screening towards a clarification of the nature
of the respondent’s fears. It also may clarify that while the respondent experienced abuse in the
past, she is not currently fearful. This also would indicate a direction for further screening.

7.

Mediation is a process in which divorcing spouses work together with a neutral third
person to negotiate details of their divorce. Do you believe you would be able to
communicate with your spouse on an equal basis in mediation sessions?
This question indicates the respondent’s subjective perspective about ability to mediate. A
negative response would lead to further screening about the reasons for the inequality. If
previous questions about abuse were answered negatively, but this question is answered
positively, it may indicate that the reason for inequality is not physical abuse, but some other
factors, including psychological maltreatment. This could then be clarified further. On the other
hand, if abuse questions are answered positively, but this question is answered negatively, it
might reflect the respondent’s belief that the abuse has not hampered her ability to use mediation
effectively.
(If the couple has children, also ask the following questions.)

8.

Has your partner ever threatened to deny you access to your children?

9.

Do you have any concerns about the children’s emotional or physical safety with you or the
other parent?

10.

Has the department of children or family services ever been involved with your family?

Reprinted from:
Mediation in Cases of Domestic Abuse: Helpful option or unacceptable risk?
Final report of the Domestic Abuse and Mediation Project, Maine Court Mediation Service
(Funded by the State Justice Institute, Washington, D.C.)

